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Annual Report of American Bar Association 

The annual the American Bar As- 
sociation for the year 1920, being Vol. XLV, is 
now off the press and is being mailed by the Sec- 
the Association, W. 
Baltimore, Maryland, to the members of the As- 


report of 


retary of Thomas Kemp of 
sociation numbering about 12,000. 

there a portrait of 
President of the Association 


As a frontispiece appears 
Carson, 


The report contains the proceedings of 


Hampton L. 
in 1920. 
the annual meeting of the Association at St. Louis, 
Mo., in August last, and includes the papers read 
before the Association and reports of its officers 
and certain This volume 
embraces a valuable collection of interesting ad- 


standing committees 


dresses, the titles and speakers being: 

“The Evolution of Representative Constitu- 
tional Government” by Hampton L. Car- 
son of Philadelphia, President of the As- 
sociation ; 

“The Ancient Problem” by Sir Auckland 
Geddes, British Ambassador to the U. S.; 

“The Future of International Law” by Vis- 
count Cave, Lord Justice of Appeal, Lon- 
don, England; 

“The Assault upon American Fundamentals’ 
by Ex-Senator Albert 2 Beveridge of In- 
diana ; 

A symposium of four addresses on the general sub- 
ject of “Legal Aid”: 

“The Relation between Legal Aid Work and 
the Administration of Justice” by Reginald 
Heber Smith of Massachusetts ; 

“Legal Aid Societies, Their Function and Ne- 
cessity” by Ex-Justice Charles Evans 
Hughes of New York; 

“Relation of Legal Aid to the Municipality” 
by Ernest L. Tustin of Philadelphia ; 

“Justice for Parent and Child without Cost” 
by Judge Ben B. Lindsey of Colorado. 

The volume also contains the proceedings and 
papers of various sections and allied bodies, such 


’ 


EVENTS 


as the Comparative Law Section, the Judicial Sec- 
tion, Conference of Bar Association Delegates, Sec- 
tion of Patent, Trade-Mark and Copyright Law, 
Section of Criminal Law, Section of Public Utility 
Law, Section of Legal Education, Association of 
American Law Schools, and National Conference of 
Commissioners on Uniform State Laws. 

The volume closes with a new arrangement of 
the State list of members, by cities and towns, thus 
making this list available as a ready reference in 
finding the names of the members of the Associa- 
tion in various cities and towns of each State of 
the Union. 

The volume contains notice that the next 
meeting of the American Bar Association will be 
held in Cincinnati, Ohio, August 31st, September 
Ist and 2nd, 1921. 





A Notable Disbarment Case 


The Supreme Court of Pennsylvania has ren- 
dered a decision permanently disbarring Jacob 
Margolis, an attorney of Pittsburgh, whose activi- 
ties in connection with anarchistic, Bolshevistic and 
Syndicalistic propaganda some time since secured 
him considerable notoriety. It also secured him 
the attention of the Allegheny County Bar Asso- 
ciation, which instituted proceedings against him 
on the ground that his course was violative of the 
oath he took as an officer of the court to support 
the constitution of the United States and of the 
Commonwealth of Pennsylvania. The result was 
his disbarment, after due hearing, at which both 
sides were represented, by the Court of Common 
Pleas of Allegheny County, not on the ground of 
any opinions he might entertain but for the reason 
that “the respondent, a minister of the law, and 
held out by this court as a loyal supporter of his 
government, has done his utmost to breed unrest 
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among the lawless and vicious, and to incite them 
to acts of violence and disloyalty.” The Supreme 
Court, to which an appeal was taken and where 
there was, not long since, a hearing and argument 
by both sides, has apparently based its conclusions 
on the same ground. “The court holds that the 
gravamen of “Margolis’ offense,” says the Phila- 
delphia Bulletin, commenting on the decision, “lay 
in publicly expressing these opinions under cir- 
cumstances which might lead others to violate and 
disregard existing laws.” Messrs. John C. Bane 
and Arthur M. Scully, of Pittsburgh, filed the brief 
for the Allegheny County Bar Association and Mr. 
Bane argued the case before the State Supreme 
Court. 





Ex-President Wilson to Practice Law 


Of particular interest to the legal profession is 
the announcement that ex-President Wilson will prac- 
tice law. He has formed a partnership with Mr. 
Bainbridge Colby, ex-Secretary of State, and the firm 
will devote itself principally to matters of international 
law, according to the press reports. Mr. Wilson has 
good precedents for resuming the practice of law in 
the cases of ex-Presidents Harrison and Cleveland. 
After leaving the White House the former was re- 
tained in several cases of national importance, ap- 
pearing in 1899 as counsel for Venezuela before the 
Commission appoimted to arbitrate the boundary dis- 
pute with England. he latter opened a law office in 
New York at the end of his first term, but did not re- 
turn to the practice at the end of the second. Mr. 
Wilson is not “resuming” the practice of law in 
quite the same sense as those gentlemen did, however. 
Many years have elapsed since his early and compara- 
tively brief experience as a practicing lawyer in At- 
lanta, Ga., and Baltimore, Md. It is in a sense a new 
sort of undertaking, testifying to the zest for action 
that still remains after the difficulties and physical set- 
backs of the past few years. In accordance with the 
earlier theory of dignified retirement, with only a 
broad interest in public affairs, as the fit state for 
an ex-President, the surmisers had already largely 
mapped out his post-presidential career for him. He 
was to devote much of his time to literary work prob- 
ably to a history of the Great War and the Peace Con- 
ference. The state of his health was supposed to 
make that theory particularly plausible. _ But Mr. 
Wilson had other plans, as the recent announcement 
of his program abundantly testifies. 





The Consumpltive Heir 

Between twenty-five and fifty lawyers have 
gone from various western states to Gainesville. 
Fla., to collect a fortune due one Pete Whidden, 
alias Allen Graham, according to a letter received 
from an attorney of that city, enclosing certain 
newspaper exhibits. Between twenty-five and fifty 
lawyers from the said states have sadly returned 
to their abodes, realizing that they have been on 
a wild-goose chase and that the money they kindly 
advanced as a temporary loan to the “consumptive 
heir” might as well be marked off the ledger. Cali- 
fornia seems to have furnised a larger number of 
lawyers willing to listen to his seductive tale than 
other states. His plan is said to be to go to a 
lawyer connected with a bank and tell him that 
he is heir to a large fortune at Gainesville, Fla., but 


can’t return to collect it on account of certain diffi- 
culties with the law in that state; also that he is 
a brother of one Lee Graham (a bona-fide official of 
a bank in that place), but is afraid even to corre- 
spond with him for the reason just set forth. He 
wants the lawyer to take the case and settle things 
up for him. A persuasive cough and manner, cou- 
pled doubtless, by the lawyer’s subsequent ascer- 
tainment of the fact that Mr. Graham’s name 
appears as an official of the Florida bank, seems to 
complete the case and to secure the assistance of 
at least a fair number of the “prospects.”  Inci- 
dentally, a slight temporary loan is requested and 
secured, Gainesville is now familiar with the spec- 
tacle of visiting attorneys who have come on a long 
journey and who make straight for the First 
National Bank on descending from the train. The 
bank official in question is also familiar, and wastes 
few words; as soon as they come in and begin to 
speak, he quietly hands them a file containing from 
100 to 200 letters from lawyers representing the 
“consumptive heir.” The visitor then requests 
silence and takes the out-bound train. 





England and the Woman Juror 


The woman juror seems to bulk a great deal larger 
as a problem in England than in America. A recent 
incident in the Divorce Court in London points to some 
of the difficulties which her service in certain classes 
of cases may cause. It became necessary during a 
divorce proceeding to submit a certain indecent pic- 
ture to the jury as bearing on the relations of the 
parties. The Judge stated that he would hand it to 
the jury without question if it were composed wholly 
of men. Finally it was decided to show it to the men 
alone, so the case proceeded with only a part of the 
jurors in possession of certain relevant evidence. As 
pointed out by the London Law Times, the Sex Dis- 
qualification (Removal) Act of 1919 permits the judge, 
on application by women to be exempt from jury serv- 
ice on any case by reason of the nature of the evidence 
to be given or the issue to be tried, to grant an ex- 
emption. However, it continues, “as woman jurors 
would naturally be unacquainted with the pleadings, 
indictments, or evidence to be given in any particular 
case, the proper inference to be drawn from this pro- 
viso is that some notice should be given the women 
jurors before the jury is sworn, in order that an ap- 
plication may be made by any woman who desires 
exemption in guch cases.” Certainly this procedure 
should take care of the problem in the vast majority 
of cases, though the possibility of the embarassingly 
unexpected in cross examination or incident will na- 
turally always remain. 





SIGNED ARTICLES 

As one object of the JouRNAL issued by 
the American Bar Association is to afford a 
forum for the free expression of members of 
the bar on matters of importance, and as the 
widest range of opinion is necessary in order 
that different aspects of such matters may be 
presented, the editors of this JouRNAL assume 
no responsibility for the opinions in signed ar- 
ticles, except to the extent of expressing the 
view, by the fact of publication, that the sub- 
ject treated is one which merits attention. 

















CHANGING CONCEPTIONS OF JUSTICE* 





Theories and Fictions Abandoned in the Progress of Mankind to Standards of Justice, 
Freedom and Generosity of the Future 





By Cuarites A. Woops 
United States Circuit Judge 


bed of a railroad, and so breaks and disconnects 

the rails and timbers that traffic is congested at 
each end of the road. The rails remain, but their 
alignment which automatically guided the engine is 
broken by a mysterious force. So the lines long ago 
laid down for human thought, over which our minds 
traveled with the automatic. guidance of custom, tradi- 
tion and law, have been broken by a world-wide social 
and political earthquake. This breaking up of the 
conventional rails over which our minds have been 
carried with certitude of conviction has brought dis- 
may to the builders and operators of the old roads of 
thought. With alarm and clamor they are calling on 
all men to come and repair and rebuild the old lines 
with the old rails and timbers on the foundations of 
the old roadways as the only safe lines of mental travel. 
But fair and careful men suspect that the old sup- 
porters have fallen because they were not sound and 
that the rails have bent and snapped because they were 
weak. 

One of the most valuable qualities of mind and 
morals that a nation or an individual can possess 
is the capacity for just and fair self-criticism, the qual- 
ity that enables peoples and individuals to allow for 
their parallax and to gee themselves in, their just 
proportions and relations to other peoples and indi- 
viduals. This capacity for self-criticism connotes this 
still higher quality—the power of vision to see the 
past in white light and just proportion, free from 
traditional creeds and prejudices. More than all it 
embraces that highest of all mental qualities—imagi- 
nation to compass the vision of those standards of 
justice and freedom and generosity which the future 
will produce and exact. 

Attainment of this power and using it so.as to 
produce more sweetness and light is culture. 

Progress towards this attainment evidently de- 
pends on breaking the crystallized conceits of nations 
and individuals that they have attained the best, the 
most beautiful, the truly just in science, art, politics, 
religion and law. The truism is very obvious, but not 
often formulated in thought, that for progress towards 
just self-criticism and its resultant culture mankind 
has in all ages been indebted to the doubters who are 
constantly hammering at accepted conceits and fic- 
tions. These challenging skeptics are always under 
condemnation of the powerful few who formulate and 
impose prevailing social, political, economic, legal and 
religious opinions and conventions, and under the still 
more indignant condemnation of the great unthinking 
masses who gladly accept the mental slavery of ready- 
made opinions to escape the labor of doubt and 
thought. 

In such times as these, radical innovators always 
urge men to build new lines of thought and action 
over unexplored morasses, saying that these will auto- 
matically guide our minds in safety back and forth. 


A GREAT earthquake makes such fissures in the 


*An address delivered before the West Virginia Bar Association, at 
Wheeling, W.. Va., July 28, 1920 
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to the masses. 


The man of becoming intellectual humility distrusts 
these lines also, and for his doubts is denounced by 
the innovators. Indeed, the revolutionists regard the 
interrogations of inquiring skeptics greater obstacles 
to their program than the denunciations of the stand- 
patters. My plea is in behalf of the condemned doubt- 
ers because they stand for that virtue most despised 
of men and yet most needed in this time, and in all 
times—intellectual humility. 

Our minds should be open to the inquiry whether 
many of our common beliefs even about things we 
regard most vital—law, and religion, and justice—may 
not turn out to be mere fictions. Will not those who 
come after regard us as we do those who have gone 
before? And do we not find pure fictions Vitally in- 
fluencing the entire history of the human race? No- 
body ever saw the nymphs of the woods and the water 
or the fairies, yet they were very real in the lives of 
men and women. Perhaps nothing will ever take the 
place of the joy and romance and poetry which came 
from the belief that every stream, every waterfall, 
every fountain, every tree had its own spirit of beauty 
which controlled it, and influenced the lives of human 
beings. But all these spirits have slipped forever out 
of human experience ; and in vain the fairy in the Blue 
Bird laments that “Human beings are very odd. Since 
the death of the fairies they see nothing at all and 
never suspect it.” On the other side, what a burden 
of misery was lifted forever from the hearts of the 
world by the death of witches and evil spirits. 

Did not the fiction of the divine right of king and 
priest and the fiction of the divine right of master 
over his slave hold the world for ages? Was not the 
fiction of the husband’s right to control his wife's 
property and person, until only a little while ago, be- 
lieved to be one of the pillars of society, absolutely 
necessary to domestic peace and virtue? Do we not 
still suffer under an inheritance of disease, vice and 
crime from the fiction that justice gave to the creditor 
the right to exact the last farthing of his debtor, on 
penalty of confinement in noisome prisons? 

These: fictions were slowly undermined. by un- 
believers in the current conception of justice who at 
last brought men of other days to that state of intel- 
lectual humility which enabled them to question the 
verity of their convictions and institutions. 

In this day the fair-minded questioner of his own 
standards and the standards of his class has come to 
believe that the illustrative fictions mentioned were 
all based on a still deeper fiction, the false but accepted 
claim of the right of the ruling class—the class which 
controls land and other natural resources and labor— 
to impose as a fixed relation the conceptions of State 
policy, of law, of social standards, and of the rights 
and duties that adhere in property and largely in reli- 
gion as well, which are promotive of its own interest. 

Up to a very recent date wealth and power were 
coincident with education, and education was denied 
As late as 1843 one-third of the men. 
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and one-half of the women of England, were illiterate. 
The wealthy and powerful only were educated; and 
through this combination of wealth, political and ec- 
clesiastical power, and education they could, and did, 
impose on the inarticulate masses of men those opin- 
ions and standards of law, morals, religion, politics 
and personal and property rights which were neces- 
sary to their class welfare. 

The theory of superior right of king and priest, 
and master, and husband, and creditor, was projected 
into public conviction by the power of these classes 
over uneducated subjects, vassals, wives and debtors. 

Later, control of natural resources slipped from 
the hands of king and priest to the manufacturing and 
commercial classes. Upon this transference of power 
to the business classes they were able to take the em- 
phasis from obedience and loyalty as cardinal virtues 
in law and religion, and place it upon faith, and the 
observance of contracts however onerous, So, under 
the dominant influence of the business classes, the 
protests of the skeptics were unheeded ; and the minds 
of men traveled without agitation up and down the 
fictitious line of thought that uncontrolled competition 
in the accumulation of wealth, guided by the automatic 
rule of supply and demand, and the consequent ac- 
quisition of a country’s resources by the shrewd and 
cunning, expressed social justice. In fine, that shrewd- 
ness in individual enterprise, artfulness in diplomacy, 
and prowess in war gave just warrant for superior 
happiness, for acquisition of territory and wealth, and 
monopoly of trade. Strange it is that a century or 
two passed before the skeptics could project into the 
minds of practical men even a doubt that shrewdness 
and artfulness in acquiring property and other forms 
of power and prowess in war were the highest quali- 
ties of humanity—more to be striven for and entitled 
to greater reward than generosity and public service. 
Few thoughtful men will now claim in language that 
shrewdness in individual enterprise, artfulness in di- 
plomacy and prowess in war deserve the rewards they 
receive ; but law, and religion, and customs, and morals 
—even justice itself—-have become so entangled in the 
fiction that it still seems in fact to rule in the affairs 
of men. 

On the other hand, the unbelievers who have for- 
ever uprooted belief in the fiction that the present 
social order is the best expression of justice and econ- 
omy, challenge the quick patent remedies of all ex- 
treme innovators. These saving skeptics refuse to 
believe with the socialists that all social and economic 
power, and all property would be better administered 
if vested in the State; for the reason that the equality 
aimed at even if gained could only be maintained by 
an army of officials, and that the good of equality 
would not compensate for the loss of individual free- 
dom of thought and action. They refuse to believe 
with the syndicalists that the organization of govern- 
ment on the basis of industrial representation instead 
of territorial representation would be an adequate 
remedy; because such representation would merely 
substitute for the scramble of the classes and com- 
munities the scramble of each profession and trade for 
advantage over the others. They refuse to believe with 
the peaceful anarchists that law is the cause rather 
than the prevention of competition and strife, and that 
the ending of forcible control of men by law would be 
the beginning of eternal peace and good will; because 
the joy of freedom from the shackles of law will be 


less than the evils of the unrestrained oppression of 
the weak by the strong. 

Yet the man of intellectual humility scoffs at none 
of these new theories. He realizes that they are the 
products of minds influenced by the dream of the 
generous of all the ages and stirred by the noble im- 
pulse to find a remedy for injustice; and that they 
have in them much of the good advocated by the en- 
throned leader of the moral conceptions of Christen- 
dom. The man of humble mind is called to warn 
those who occupy the vantage ground in the present 
social order that that social order is on trial for its 
life; that the tide of condemnation sweeping upon it 
cannot be turned back by cynical complacency or in- 
dignant denunciation; that safety lies only in patient 
questioning, and the finding and adoption of all that is 
good in the proposed innovations. He would say to 
those who are in control of the social structure that it 
is wise to lend a ready ear to those who point out 
defect or decay in its timbers and foundations, and to 
reconstruct and repair it so that it may Stand against 
the storms that threaten. No fair student can fail to 
see that if complacent and self-satisfied legislators, 
lawyers, churchmen and business men would listen to 
the doubters more they would have to reckon with the 
revolutionists less. ‘ 

On the other hand, the man who doubts and re- 
quires proof stands undismayed in the path of labor- 
ers, oppressed though they have been, who assert the 
right not only to stop work, but to deprive mankind 
of the things necessary to existence—to starve and 
freeze men and women into submission. He even 
asserts as certain that the rule of violence is no im- 
provement over the rule of shrewdness in trade and 
artfulness in diplomacy. He asks if it is not pessimism 
and class conceit run mad to assert that human con- 
ceptions of justice and business are at such a low ebb 
that no board of arbitration, no tribunal, can be cre- 
ated among men from whom sympathetic appreciation 
of the needs and just decision of the causes of the 
propertyless class can be expected? Is not the asser- 
tion of the right of any class of men to adjudicate their 
own cause by violence, regardless of the community, 
the assertion that warfare and physical strife alone can 
be relied on to decide great causes, leaving only the 
smaller things to be decided by reason under the en- 
lightenment of proof and public discussion? Is not 
the call to the leaders of labor, to legislators, to mem- 
bers of the bar, and to all citizens to perfect the trib- 
unals of the world arid teach all individuals as well 
as multitudes to trust them? 

Even those who repel doubt as an evil can hardly 
deny that in the past humanity gained by the decline 
of the notion that blind faith is better than humble 
doubt and reverent questioning. Those who deny 
it must answer these questions: Is it not true that 
confidence in established beliefs and opinions have 
made of the most humane and conscientious the most 
cruel oppressors of mankind? Is not cock-sureness 
responsible for the injustice and cruelty of the Inqui- 
sition, and of all religious, social and political persecu- 
tion and intolerance ; is it not responsible also for the 
destruction of nearly all of the architecture, the sculp- 
ture and libraries of ancient times? Was not England's 
blind faith in the justice of her established order re- 
sponsible for the War of the Revolution and its long 
sequence of distrust and enmity between two great 
nations? Would the calamity of our Civil war have be- 
fallen but for the conceited faith in opposing convic- 





— rr ~ h UClUclUCelCR,COS OC 


CHANGING CONCEPTIONS OF JUSTICE 


103 








tions of two sections of an immature people — the 
conceit of the North, that holier-than-thou-and-wiser- 
than-all militant provincialism constantly asserting we 
are good enough and to spare, and you must at once 
adopt our standard of goodness—the conceit of the 
South, that quiescent provincialism which insisted on 
abiding in its self-complacency, believing that on the 
authority of Jewish Scripture it could resist all the 
currents of time uniting to overthrow the claim that 
one man should hold another in bondage? Was it not 
the inarticulate doubt of thousands of humble men of 
the truth of established creeds and the justice of the 
established order which prepared the way for the 
mission of the great skeptic Luther, and of Christ 
Himself? Is not the tragedy of the Reformation the 
demand of Luther and Calvin in turn that doubt should 
be guilt? Is it not a mere truism that but for doubt 
and challenge of the established order men would never 
have emerged from the barbaric state? 

A fiction hoary with age is that existing social cus- 
toms, farming methods, civil and criminal laws, reli- 
gious beliefs, political opinions are good because they 
are based on the superior wisdom and greater experi- 
ence of our ancestors as handed down by tradition and 
written in their books. The skeptic Bentham found it 
necessary to abduce elaborate argument to prove that 
we are not worthy of our ancestors if with our addi- 
tional experience we are not wiser than they. Sidney 
Smith thus quaintly attacks the fiction he was aiding 
Bentham to destroy : 

Experience is certainly the mother of wisdom, and 
the old have, of course, a greater experience than the 
young; but the question is, who are the old and who are 
the young? 

Of individuals living at the same period, the oldest 
has, of course, the greatest experience; but among gen- 
erations of men the reverse of this is true. 

Those who come first (our ancestors) are the young 
people, and have the least experience. We have added to 
their experience that of many centuries; and, therefore, 
as far as experience goes, are wiser and more capable of 
forming an opinion than they were. 

Our ancestors, up to the Conquest, were children in 
arms; chubby boys in the time of Edward the First; strip- 
lings under Elizabeth; men in the reign of Queen Anne; 
and we only are the white bearded, silver headed ancients, 
who have treasured up, and are prepared to profit by all 
the experience which human life can supply. 

When it is considered that in our country and 
indeed throughout the world the poor were unedu- 
cated, and the rich influenced by circumstances into 
an excess of individualism to the great neglect of com- 
munity vision and service, is there even a strong pre- 
sumption in favor of the correctness of the vision of 
our ancestors as to law, education, religion and prop- 
erty rights ? 

Perhaps the fiction and provincialism which the 
man of intellectual humility regards as the greatest 
source of evil—the chief obstruction to an adequate 
conception of justice—is the conceit indulged by a 
large number of people in every nation both ancient 
and modern that they have higher culture, better laws 
and customs and morals and finer history than any 
other peoples. Out of this conceit has grown the belief 
cherished in Israel, in Rome, Germany and America 
that Deity has chosen people whom He favors against 
other nations and countries—that God condemns some 
nations to destruction, and guides and directs others 
in the performance of the task of oppression and de- 
struction. If there were such a God men might well 
fear Him, but it may be doubted if any generous or 
just man could love Him. The humble man who tries 
tothink fairly professes no solution of the mystery of 


the rise and fall of nations in culture and power, but 
he cannot believe that the Creator of all ever blessed 
the powerful, either nations or individuals, and com- 
missioned them to subjugate or destroy others, ac- 
cursed of Him because they were weak. 

The Roman Hierarchy believed itself commis- 
sioned of God to assert its spiritual and temporal 
dominion over the entire world. Israel believed its 
leader Moses was directed by God to invade Sion’s 
country, to lay it waste and destroy its men, women 
and children in order that he might reach his enemies 
on the other side. With striking analogy Germany 
justified the laying waste of Belgium under the same 
claim. And there are many Americans who believe in 
the providential call of this country to conquer Mexico 
and force its people to adopt our conceptions of law 
and justice by belching from the cannon’s mouth mis- 
siles of Christianity..The specious argument is the 
same as that which supported slavery, namely: that to 
civilize a barbarous or semi-civilized man you must first 
deprive him of his liberty and force him to adopt the 
industries and arts which you regard as desirable. Is 
not this conception of a providential call to violence 
chiefly the product of a propaganda of those Amer- 
icans who desire to reduce the natural wealth of 
Mexico into possession ? 

Now as in all ages, not only Germany, but all 
powerful nations in their presumptuous comp 
have asserted a divine call to press their notions of 
religion, government, trade, and morality at the point 
of the bayonet, to open lanes for the Bible and com- 
merce with javelins and guns, to light the path of men 
to a better life with the fires of their own homes. But 
through it all there have been unbelievers protesting 
against the program—humble dreamers daring to cher- 
ish the sentiment that there is a principle in national 
life far more precious than extension of empire or 
wealth or commerce—the principle that men love jus- 
tice and right and that these will more rapidly over- 
spread the earth without bullets than with them. — 

Great books have been written on the struggle of 
science to free itself from the blighting domination of 
dogmatic religious creeds. The great book is yet to 
be written on the blighting effects of unprovable dogma 
on law and the administration of justice. Laws cre- 
ated by statute, custom and judicial decisions have 
their foundations largely in moral conceptions arising 
out of religious belief—in commands and principles 
believed to emanate from Deity. Since the alliance 
of Roman emperors with the professors of Christianity 
the church has exacted belief in two exactly opposite 


conceptions of God—one the God of Israel, the God 
who has favorites in battle and sanctions war, the 
God who required the exaction of an eye for an eye, 


and a tooth for a tooth from weaker nations uered 
by the stronger, the gibbet and the prison for the of- 
fending criminal without care for his salvation. And 
all this was incorporated into the law and called jus- 
tice. Thus mercy and generosity were regarded things 
altogether apart from justice. The opposite concep- 
tion of Deity was Christ’s God—a God to whom jus- 
tice means love and generosity and salvation of the 
weak and erring. This conception up to a very recent 
date entered little into the notion of justice, either in 
the making of laws or their administration. 

In England’s glorious Elizabethan age after the 
Reformation the felon who could read pleaded his 
clergy and escaped the death penalty which was ruth- 
lessly executed on his associate who could not read. 
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Yet there is not recorded a protest against the dis- 
crimination from Shakespeare, nor Bacon, nor Coke, 
nor Cranmer, nor from any moralist, statesman or 
jurist. 

Slowly, yet, I believe,. surely, in religion and 
morals and law, the conception of justice is coming to 
embrace generosity and salvation. Justice is still ren- 
dering to every man his due. But it is now perceived 
that society is due to every man, woman and child 
generosity and redemption. 

No estimate can be made of the contribution of 
the great skeptic Bentham not only to law reform, but 
to the advancement of human justice by his denial that 
the common law of England was the perfection of 
human wisdom. Does his work not suggest that future 
Benthams and Dickenses and Victor Hugos may find 
fictions and gross injustice in our best codes? Is it not 
possible that we have at least as much capacity for 
inconsistent beliefs as the great judges and lawyers 
of England and America who considered the common 
law of England the perfection of human wisdom, de- 
claring at the same time, however. that it was neces- 
sary to relieve its injustices by the intervention of the 
court of equity? Although the common law developed 
chiefly for the assertion of the claims of the favored 
classes against the weak, though it is full of excessive 
verbiage and formula, though in England its ex- 
crescences have been cut away with a free hand, and 
its rules have been by statute subordinated to the rules 
of equity, yet some of its absurdities are still in high 
repute in our country. 

For reasons which time does not allow me to sug- 
gest, men have generally indulged the fiction, to the 
detriment of the cause of justice, that political, reli- 
gious and legal principles which have won in great 
controversies were right principles and those which 
were not adopted were wrong. The victorious being 
in control impose their conceptions of the benefit of 
their victory on the masses. Under the challenge of 
the enlightened doubter, review all the currents of 
history which eventuated in the two great battles of 
Tours and Waterloo and consider whether it is not 
open to serious doubt if the world was in the long run 
benefited by those battles and their results. Separation 
from the influence of Eastern culture followed the 
battle of Tours; and Metternich, the evil genius of 
Europe, was one of the products of Waterloo. It has 
been generally considered fortunate for the adminis- 
tration of justice that Lord Ellesmere triumphed over 
Lord Coke in asserting the power of the court of 
equity to relieve against the hardships of common law 
judgments. Is that conclusion true? Hag not the 
victory of Lord Ellesmere resulted in the same people 
carrying in one of their courts principles and decisions 
which they call justice, and in another court opposite 
principles and decisions which they also call justice? 
Is it not reasonable to say that had Lord Coke pre- 
vailed of necessity the common law and the common 
law courts would have been reformed so that the prin- 
ciples of equity would have been applied in them? 
This is what took place in Rome where the same ques- 
‘tion arose and it would have taken place in England 
and America had not the fiction of two opposite sys- 
tems of justice been imposed by royal authority ; and 
the great movement for law reform would have com- 
menced with Lord Coke in 1616 rather than with 
Bentham in 1776. 

A conception of justice long acted upon in law, 
in religion and in social custom is that every man is 
the sole maker of his own character ; that he must al- 


ways be held to have himself chosen to do wrong or 
to do right, to be vicious or to be virtuous, to steal or 
not to steal. And upon this fiction men and women 
and children have been judged and condemned, and 
often had poured upon them judicial vituperation. 
Long have the skeptics of the law plagued jurists and 
legislators and moralists with the questions: Are not 
vice and crime the result of temptation and the lack 
of will power to resist? Are not both temptation and 
lack of will power chiefly due to heredity and the 
environment into which their victims are born? 

For the cloth of life is woven, you know, 

To a pattern hidden under the loom— 

A pattern you never see. 
Men have no control over their moral and intellectual 
inheritance: Is not weakness of will a part of that in- 
heritance? By such questions the challengers of old 
notions of justice are slowly projecting into the crim- 
inal law and into social and religious conceptions the 
conviction that crime and vice are diseases, the victims 
of which are to be restrained that they may do others 
no harm, and if possible are to be cured. At last the 
skeptics have made men look into their prisons. They 
are beginning to make them question the capacity of 
judges to measure the punishment that tends to salva- 
tion and to substitute the indeterminate sentence, to be 
ended or continued at the discretion of consecrated 
students of the criminal in his daily life. 

How great will be the growth of charity as an 
element of justice when human beings can be made to 
doubt their capacity to determine the line of demarka 
tion separating human responsibility arid that mysteri- 
ous thing which we call destiny — their capacity to 
measure those mysterious forces which Sweep some 
men and women into safe harbors and break others on 
the rocks? How inestimable would be the increment 
to human tolerance and justice if men could only see 
that Americans, Englishmen, Frenchmen, and even the 
condemned Germans have had little part ia producing 
themselves; that they are all chiefly products of their 
history and their surroundings; that their form of 
government, their social customs, their morals, their 
ambitions, even their religions, are chiefly products of 
their climate, of the land they occupy, of the seas they 
sail, of the crops they make, of the friends and enemies 
that surround them, of the hopes that inspire them 
and the fears that encompass them? 

While limits have been set to the acquisition by 
any individual of political and ecclesiastical power, it 
is only recently that the skeptics have been able to get 
society to doubt the right of individual men to the 
power which the possession of vast fortunes confers. 
With grim determination is held the fiction that every 
man should be at liberty to appropriate as much of the 
world’s natural resources necessary to life as he can 
abstract from the common fund, so long as he does it 
by the rules of the game. In vain have the dreamers 
protested against mere acquisition as an ideal. The 
highest ideal is independence in spirit, in thought, in 


. fortune ; for that independence gives freedom for serv- 


ice. The acquisition of money beyond reasonable needs 
for comfort and culture and generosity is a low ideal, 
ever increasing in its debasement. Nearly all busi- 
ness men admit the theory, but for lack of training in 


_the conception of public service as an ideal, even after 


they have acquired beyond their capacity for use or 
enjoyment, they remain immersed in the futile strug- 
gle. Is the hope vain that the deliverance of these 
men from themselves, and the deliverance of society 
from the grasp of their power will come from such 
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condemnation of their own class, and such public con- 
tempt of the slavery to mere acquisition, that business 
men will throughout their lives look forward to their 
own independence, and then to giving place to others 
and the consecration of their own labor to the public 
service exclusively? Or, will the grasping rich whose 
rapacity cannot be satisfied go on until society de- 
mands limitation of their fortunes by law? The call 
is to dethrone mere accumulation as an ideal and to 
substitute reasonable independence, cultivation of the 
mind and heart, and public service. Liberal giving is 
not release from the business man’s slavery nor cure 
for social evils; mere giving of money is the cheapest 
form of service. 

This fiction of the blessedness of mere acquisition 
for its own sake is pressing forward the American 
people of all classes in a maddening race. For, after 
all, in the long run, one great moving power in society 
is the striving of powerless men to be like the powerful. 

When young men and women stand on the thres- 
hold, they are excited by the blare of many trumpets 
calling them to rush into the combat of life, and strive 
to acquire not only wealth, but office, fame, learning, 
social position, distinction of some kind,—to possess 
rather than to be or to bestow. 

The best that one can hope is that the bar may 
be leading unbelievers in the God Mammon; that its 
young men amid all the tumult may hear and heed the 
low sweet chimes which summon to solitude, to medi- 
tation, to repose of thought, to disinterested purpose— 
striving to be and to bestow rather than to acquire. 

Skeptics among the masters of great business en- 
terprises are embarrassing their standpat associates by 
suggesting a reconsideration of the assumption that the 
capitalist who founds and finances the enterprise is 
entitled to the profits and the entire control of it to the 
exclusion of the workers who maintain it. These 
skeptics are refusing to accept as true the statement 
long taken for granted that the selected capitalists 
among the investors are more interested and better 
informed about the conditions and policies necessary 
to financial success and to proper living conditions, 
about the machinery, the waste, the unnecessary fric- 
tion, the wages and the profits, the ethics of the busi- 
ness, than the select among the producing laborers 
whose lives are spent in personal contact and experi- 
ence with the business. The skeptics are asking if the 
great evil of migratory workmen, and the interference 
of the walking delegate, of strikes and lawlessness may 
not be minimized, if not cured, by the increasing self- 
respect, responsibility, and interest which participation 
in profits and management would bring to the work- 
ing men. Back of all this is the profound inquiry: 
Is a man realty free when he is excluded from any 
lawful share in the control of the means and instru- 
mentalities necessary to his life and comfort? Indeed 
many of these skeptics are beginning the demonstra- 
tion by actual experience that in this matter justice 
and real self-interest are coincident. 

Other fictions have been condemned when the 
skeptics have dragged them into the foreground for 
trial: the fiction that currency should be regulated 
solely by the supply of gold and silver unaided by any 
other property value ; the fiction that government must 
of necessity be purely masculine ; the fiction that domi- 
nance of selfishness over altruism is necessary to jus- 
tice and progress. But these I must pass. 

With solemn faces not only skeptics and cynics, 
but optimists as well witness the apparent collapse of 





what men flattered themselves was the greatest height 
of idealism, generosity, and self-sacrifice in the history 
of the race. The fourteen points seem now to be de- 
rided by some of the nations in power. Does this 
collapse mean that the chief elements of the enthusi- 
astic profession of readiness to serve and sacrifice 
were fear and pride of national spirit, rather than real 
unselfish longing to serve mankind? 

What is the answer to the skeptic’s doubt of the 
justice, courage and generosity of the nations in power 
who deny medicine and other necessaries of life to 
Russians, and refuse to make peace with them for 
fear of their form of government? : 

The form of right and justice most insisted upon 
is religious freedom. Yet there could hardly be a 
more terrible and cruel injustice operating against real 
freedom of the soul than the tremendous and crushing 
power of a religious caste, sustained by the mass of 
society both ignorant and educated, who declare that 
you may differ from their dogma if you choose, but 
on the certain penalty of eternal damnation. 

The methods and standards of education the 
doubters are also bringing to trial. Whatever may be 
the defects in our present educational system few will 
deny that on the whole the results are better than ever 
before. May an untutored observer hazard this in- 
quiry? Is not the outstanding fault of college graduates 
both men and women, a sort of mental content- 
ment with their acquisition—a lack of militant intel- 
lectual humility and curiosity? The teachers of jus- 
tice and law—all teachers—are concerned with three 
areas of thought: that small area in which knowledge 
is certain; beyond that the large area of doubt which 
they may enter and try to explore and endeavor to add 
to the field of certainty ; and beyond that the illimitable 
area of the dark and unknowable which no human 
mind has ever entered. The great teacher is he who 
leads his students to realize the small area of certain 
knowledge and the large area of the doubtful and un- 
knowable ; and introduces them to the joy of that ever 
illusive task of extending the line of certainty as to 
justice and all other vital things into the area of doubt. 
This is the beginnirig of culture. The real obstacles 
to this achievement in education are the fixed economic, 
religious and political creeds and prejudices concern- 
ing the doubtful and the unknowable which confront 
the teacher and to which he must yield on pain of 
official and public condemnation. 

Society has a right to exact courtesy and tender 
consideration for the rights of others, but beliefs and 
affections come and go unbidden. It may be doubted 
if anything has caused more suffering and hypocrisy 
of men and women and children than the unjust ex- 
action that they should do the impossible thing of 
believing and loving as others think they should. 

I have meant to bring a message of consolation 
to the doubters. I suppose there is no thoughtful man 
or woman in this audience who is notin troubled doubt 
of the traditional beliefs concerning divine and human 
justice and all the deepest things of the heart and soul. 
To-their comfort let me repeat the words of a great 
writer himself condemned as a skeptic. 


Is skepticism feared? All history shows that the only 
skepticism which does permanent harm is skepticism as 
to the value and safety of truth as truth. No skepticism 
has proved so corrosive to religion, none so cancerous in 
human brain and heart. 

Is faith cherished? All history shows that the first 
article of a saving faith for any land and any time is 
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faith that there is a power in this universe strong enough 
to make truth-seeking safe, and good enough to make 
truth-telling useful. 


But you ask, is there no principle in religion, 
morals, economics, sociology and law so just and so 
true that it is established above the touch of the skep- 









tic? Is there no guide to the slow but ultimate salva- 
tion of our race from war, from poverty, from artifice 
in diplomacy, from unfairness in commerce, from op- 
pression of the weak by the strong? Beyond all 
doubt I answer, yes, one—the doctrine of the Christ— 
loving kindness and tender mercy. 





DIGNITY AND IMPORTANCE OF JURY SERVICE 





By Jupce Henry J. Hersey * 


have been on the bench, at the incoming of a new 

‘panel of jurors, to gather them about the bench. 
so that we may look each other in the faces and see 
what kind of men we are; so that I can speak to you 
about the court and jury work, that you may better 
understand the kind of service you are going to per- 
form, and help you realize, perhaps more than you do, 
its importance, your real duty, and the dignity of your 
service as jurors. 

We love to think and talk about our government 
as a popular government, which it is. We love to 
‘think of it as having been for nearly a century and a 
half the beacon light of civilization and the hope of 
all the people of the world. We love to realize that 
there has been no substantial change in any civilized 
government in the world during the last 140 years 
which has not been influenced by our form of govern- 
ment and its broad principles and by what it really is. 
We fail, however, sometimes to realize that, in order 
to maintain that high standard of popular government, 
which has been our pride and our boast and which we 
have received as a most sacred inheritance from our 
forefathers, we must be careful to carry out all its 
principles and to be willing to give, each one of us, 
of our time and of our service to the maintenance and 
preservation of our justly loved institutions. 

It was very easy, during the period of the great 
war, when there was a great and impending danger 
confronting the whole world, and when we thought 
that the overthrow of popular government was immui- 
nent, for all of us to give of our time and of our money 
to the carrying on of the work. It is quite a different 
thing to be willing to give of our time and of our serv- 
ice during times of peace. Someone has well said that 
patriotism in times of peace is more important than 
the patriotism in times of war and, I think, a moment's 
reflection will cause us all to agree to that proposition. 

The danger that confronts the nation today is 
the danger due to our lack of appreciation ‘ind real 
understanding of our own institutions and our lack of 
willingness to give of our service to the welfare of the 
state and the nation, of which we are part. There 
would be no danger to our institutions if everyone 
realized that, in order to maintain popular government, 
it is desirable and necessary that everyone of us give 
thoughtful attention and willing service. 

In a form of government such as ours there are 
called out from the citizenship or, from certain parts 
of the citizenship, at varying periods certain individ- 
uals to represent the entire citizenship in carrying .on 
our representative form of government. If there is 
any greater degree of importance in one department 
more than any other, of these three departments of 
government, I think that importance rests with the 
judicial departient, because, under our form of gov- 
ernment and constitution, it is vested with the power 


ome It has been my custom since I 


*Extracts from an address of Hon. Henry J. Hersey, District 
Judge, Denver, Col., to a new Panel of Petit Jurors on Dec. 21, 1920. 





to determine whether the other departments of the 
government exceed the limitations of the Constitution, 
which we, the people, in our Constitution, have placed 
upon all departments of the government. Moreover, 
the duties of the judicial department, in which you are 
now called to serve, are to determine whether the in- 
dividuals charged with violations of our public laws 
have committed any offenses against the entire people ; 
in this branch of the judicial department, it is the func- 
tion of the jury to determine the guilt or innocence of 
the defendants charged with violation of our laws; it 
is for you, gentlemen, in the two weeks’ service, upon 
which you are about to enter, to determine whether 
or not the laws shall be enforced. . 

Your service is even more important than the 
judge who sits on this bench. Your term of service is 
shorter than his and your manner of selection is 
slightly different. 

The judge of this court is elected by your votes 
for a term of six years, as your representative in the 
administration of this court of justice. You are selected 
by yourself and your other fellow citizens, under the 
laws which you have caused to be enacted, to represent 
yourself and your other fellow citizens for the term 
of two weeks, in the administration of justice in this 
court. 

I have said that your service is more important 
than that of the judge because you are the ones who 
determine the guilt or the innocence of the accused; 
all that the judge can do is to preside and apply the 
rules of law, which are taken from the experiences of 
the English-speaking races for hundreds of years, to 
the trial of the case. We cannot hope in the ordinary 
affairs of life in the administration of the court to 
always arrive at exact justice. You and I have heard 
some people even complain about divine, justice; it is 
to be wondered at, considering the frail human in- 
struments we have to deal with, that it is sometimes 
difficult to find out in these human cases what is justice. 
You will become more surprised, rather than less 
surprised that in the courts, when the witnesses are 
frail human beings of faulty memories, untrained to 
accurate observations and also unskilled in accurate 
narration, we arrive, as often as we do, at any- 
thing like justice. We can only hope, therefore, to 
arrive at a fair degree of justice. 

“Justice is the end of government,” as Alexander 
Hamilton said, meaning the object or purpose of gov- 
ernment. “It is the end of civil society. It has ever 
been pursued,” he says, “and it ever will be pursued 
until it be obtained or liberty be lost in its pursuit.” 

That is what the courts are trying to do, that is 
all you are trying to do in these next two weeks, that 
you may arrive at justice, which is the end of govern- 
ment and civil society; and if you and I do not bring 
to our service the very best intelligence we possess and 
the greatest degree of earnestness and the greatest 
willingness to sacrifice our time, it may be that liberty 
will be lost in the pursuit of justice. 
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KANSAS DECLARATORY JUDGMENT ACT 





Statute of 1921 Confines Operation to Cases of Actual Controversy, Thus Avoiding 
Obstacle Which Michigan Court Considered Insuperable 


holding unconstitutional the statute of that state 

providing for rendition of declaratory judgments 
(Anway v. Grand Rapids Ry. Co., 179 N. W. 350), 
did not deter the Kansas legislature from giving the 
people whom it represents the benefit of this helpful 
and important remedy. On February 23, 1921, the 
following statute became effective : 


Trot decision of the supreme court of Michigan 


Section 1.—In cases of actual controversy, courts 
of record, within the scope of their respective juris- 
dictions, shall have power to make binding adjudica- 
tions of right, whether or not consequential relief is, 
or at the time could be, claimed, and no action or 
proceeding shall be open to objection on the ground 
that a judgment or order merely declaratory of right 
is prayed for. Controversies involving the interpreta- 
tion of deeds, wills, other instruments of writing, 
statutes, municipal ordinances, and other governmental 
regulations, may be so determined, and this enumera- 
tion does not exclude other instances of actual an- 
tagonistic assertion and denial of right. ' 

Section 2.—Declaratory judgments may be ob- 
tained and reviewed as other judgments, according to 
the code of civil procedure. 

Section 3.—Further relief based on a declaratory 
judgment may be granted whenever necessary or 
proper. The application shall be by petition to a 
court having jurisdiction to grant the relief. If the 
application be deemed sufficient, the court shall, on 
reasonable notice, require any adverse party whose 
rights have been adjudicated by the declaration of 
right, to show cause why further relief should not be 
granted forthwith. 

Section 4.—When a declaration of right or the 
granting of further relief based thereon shall involve 
the determination of issues of fact triable by a jury, 
such issues may be submitted to a jury in the form 
of interrogatories, with proper instructions by the 
court, whether a general verdict be required or not. 

Section 5.—The parties to a proceeding to obtain a 
declaratory judgment may stipulate with reference to 
the allowance of costs, and in the absence of such 
stipulation the court may make such an award of 
costs as may seem equitable and just. 

Section 6.—This act is declared to be remedial; 
its purpose is to afford relief from the uncertainty 
and insecurity attendant upon controversies over legal 
rights, without requiring one of the parties interested 
so to invade the rights asserted by tke other as to 
entitle him to maintain an ordinary action therefor; 
and it is to be liberally interpreted and administered, 
with a view to making the courts more serviceable to 
the people. 

The subject of declaratory judgments was brought 
to the attention of the Kansas State Bar Association, 
with a view of inducing legislative action, by Justice 
Rousseau A. Burch, of the Kansas Supreme: Court, 
at the meeting of the association held in January, 1920. 
The subject was canvassed at the next meeting, in 
November, 1920, but the association as a body was not 
prepared to take definite action, because of the Michi- 
gan decision then recently published. Many members 
of the association were convinced, however, of the de- 
sirability and practicability of a declaratory judgment 
act of some character, and when the legislature con- 
vened in January, 1921, senate bill No. 32 was intro- 
duced by Honorable B. F. Hegler. The bill was 


sponsored in the house of representatives by the 
speaker, Honorable W. W. Harvey, the judiciary com- 
mittees of the two houses unanimously recommended 
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it for passage, and it encountered no substantial oppo- 
sition in either body. 

The general scheme of the Kansas statute is the 
same as that of the Michigan statute, which, when it 
was enacted, was the most thorough statute of its 
kind. In each, section 1 contains the grant of author- 
ity, section 2 relates to procedure, section 3 to supple- 
mental relief, secton 4 to determination of issues of 
fact in jury cases, section 5 to costs, and section 6 
to interpretation. Besides differences in phraseology, 
there are some minor differences in substance. In 
Kansas the distinction in form between actions at law 
and suits in equity has been abolished, the Kansas 
courts are all familiar with the practice of advancing 
cases needing speedy determination, and consequently 
no reference to those subjects was necessary. In the 
Kansas statute award of costs is left to the discretion 
of the court, in the absence of stipulation. The inter- 
pretative section of the Kansas statute is much more 
explicit, and definitely characterizes the purpose of the 
remedy. 

The Kansas statute departs from its Michigan 
congener, as interpreted by the Michigan Supreme 
Court, in very important particulars. The Michigan 
court regarded the statute of that state as counte- 
nancing moot cases and advisory opinions and, fearing 
judicial tribunals were to be degraded into bureaus 
of legal information, the court took advantage of a 
moot case to kill the statute. The Kansas legislature 
precluded all possibility of such an interpretation by 
confining operation of its enactment to cases of actual 
controversy. The necessary elements of an actual 
controversy are not specified. An indication of what 
is required may be found in the expression, “actual 
antagonistic assertion and denial of right.” The courts 
will doubtless interpret the phrase according to the 
mandate of section 6, but the obstacle to utilization of . 
the declaratory judgment which the Michigan court 
considered insuperable is avoided. 

The Kansas statute rests on the assumption that 
it is within the province of judicial power to lay hold 
of a concrete controversy and make a definitive adjudi- 
cation of right in advance of actual depredation. 

There is no unqualifiedly authoritative definition 
of judicial power. Its essential nature must be ascer- 
tained by a study of its constant and undisputed exer- 
cise. Efforts of courts, jurists and lexicographers to 
enumerate necessary characteristics may be helpful. 
The results of such efforts are always subject to cor- 
rection by observation of the facts of concededly 
rightful manifestation ; and nothing has retarded jus- 
tice more than the disposition of lawyers and judges 
to pour some fluid legal concept into the rigid mold of 
definition, let it harden there, and then argue from 
the definition. English judges would be startled if 
told they were not exercising true judicial power in 
rendering declaratory judgments, and even the strict- 
est formalists of this country ought to be able to find 
proper indicia of judicial power in the rendition of a 
declaratory judgment under the Kansas statute. The 
law is declared, and is applied to an actual controversy. 
The declaration is a “binding declaration.” When 
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pronounced, it becomes res judicata, conclusive upon 
personal, property, or whatever other rights are in- 
volved. Definition and conclusive adjudication of 
right are alone sufficient to “close most controversies, 
and the declaration itself will generally operate to 
protect rights and prevent wrongs. If occasion arise, 
the declaration is enforceable by appropriate supple- 
mental proceedings, as many ordinary judgments are 
enforced. : 

The Michigan: court placed stress on ability of a 
court to issue final process to carry its. judgment into 
effect, as an indispensable condition to entering upon 
an adjudication. Authority to issue final process is 
an incident, not a vital ingredient, of judicial power. 
Courts are accustomed to taking jurisdiction of cases 
in which judicial power is expended in the judgment. 
There is no final process for enforcing a decree of 
divorce. In such cases the coercive power of the court 
resides in the finality and conclusiveness of the decree, 
not in means of venting the court’s fury, and section 3 
of the statute under discussion may be omitted from 
consideration, in testing the judicial quality of the 
declaratory judgment. In the last analysis the declara- 
tory judgment statute merely enlarges the scope of 
the term “cause of action” to embrace controversies 
which have not ripened into invasion of right or breach 
of duty, and authorizes appropriate determination of 
such causes. That the legislature may do this, in the 
interest of the public welfare, cannot be successfully 
disputed. 

The attitude of the Kansas Supreme Court toward 
the new statute is foreshadowed by the recent decision 
in the case of The State v. Allen, 107 Kan. 407 (July 
10, 1920). Allen was tried for murder. At the trial 
the court gave an erroneous instruction, very prejudi- 
cial to the state. The jury disagreed, probably because 
of the instruction, and the case was continued for trial 
at a subsequent term. Pending further proceedings 
the state appealed to the supreme court, under a statute 
authorizing the state to appeal on “a question re- 
served” in a criminal case, and asked virtually for a 
declaration of the law on the subject covered by the 
instruction. The court gave the declaration, and said: 


No order that this court may now make can have 
any effect on the trial out of which this appeal has 
arisen. No judgment has been rendered that can be 
affirmed, modified, or reversed. . . . 

It has been developed by a ruling already made 
that the trial court entertains an erroneous view of 
the law on a vital point involved which, unless cor- 
rected, is likely to bring about an acquittal through 
the jury’s mistaken conception of the defendant's 
rights. If this court may not interpose to prevent 
such a result, a grave miscarriage of justice may take 
place, because the remedy provided by the statute 
is unavailable, not on account of any practical evil 
consequences that might be apprehended, but by reason 
of a somewhat extreme application of an abstract 
theory. There is a real need for the practice here 
invoked, in order that the interests of the state may 
be protected, for a verdict of not guilty is necessarily 
final. A defendant requires no such protection, because 
if convicted he may obtain a new trial upon a show- 
ing _ error was committed against him. (pp. 408, 
411. 


Five of the seven justices concurred. One justice 
filed a dissenting opinion, maintaining that the court 
was called on to express an unenforceable opinion on 
an abstract question of law. One justice dissented, 
but was prevented by circumstances from stating his 
views on the record. Since he did not concur in the 





dissenting opinion, it is assumed he doubted whether 
the appeal presented any existing controversy between 
the state and the defendant for determination. 

While the choice in the Allen case lay between a 
grave miscarriage of justice through extreme applica- 
tion of an abstract theory, and taking advantage of 
a statute, the decision indicates that abstract theory 
is not likely to be carried to extremity in any case for 
which a statutory remedy, designed to promote jus- 
tice, has been provided. 

The Kansas statute is-boldly extended to embrace 
controversies depending on the interpretation of stat- 
utes, municipal ordinances, and other governmental 
regulations, and will of necessity include controversies 
relating to the constitutional validity of statutes. The 
provision probably had its origin in the experience of 
the bench and bar of the state in dealing with con- 
troversies which private right and public good required 
should be adjudicated, but which were not solvable 
except by the devious and dubious method of a pre- 
arranged case. The case of The State v. Gardner, 84 
Kan. 264, is illustrative. A statute required railroads 
to transport the National Guard at half the usual rate 
of fare, and to accept orders of the Adjutant General 
for transportation, in lieu of fare. Issued orders were 
afterwards audited by the military board, and paid 
at the fixed rate. Action of the military authorities 
was limited to the course prescribed, the railroads 
could not, for civic reasons, refuse to transport troops, 
and large claims of the railroads for full fare accumu- 
lated. The state could not be sued, the military 
authorities possessed no cause of action, and this 
expedient was resorted to, for testing validity of the 
law: A major of the National Guard presented an 
order for transportation, which a railroad agent de- 
clined to accept. The agent was arrested under a penal 
provision of the statute, was convicted, fined, and 
ordered committed to jail until fine and costs were 
paid. After time for appeal expired, he was qualified 
to bring an action of habeas corpus in the supreme 
court, to secure release from unlawful detention. Of 
course the question was the proper charge for a public 
service. The court promptly held the discriminatory 
statute to be void. 

A public officer is required, at his peril, to know 
whether a stagute is valid. While there are cases to 
the contrary, the weight of authority is that an officer 
who does an act under color of an unconstitutional 
statute is not protected by it, and may suffer heavy 
damages. The disaster of being punished for obedi- 
ence to a statute may be avoided, ordinarily, by resort 
to the declaratory judgment law. Situations to which 
the law may be beneficially applied might be cited at 
great length, and no good reason is apparent for 
excluding those controversies which present constitu- 
tional questions. 

It is possible that enthusiasm for the new law may, 
for a time, increase the number of cases presented to 
the courts. The volume of work will not be propor- 
tionately increased, since the issues will generally be 
much less involved than they are in ordinary cases. 
If, after the law has been interpreted, its limitations 
have been marked, and practice under it has been 
settled, the volume of judicial business shows sub- 
stantial increase, the fact will indicate that the law 
is performing the social service expected of it. 
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Story of Amusing Latin Play Ridiculing the Common Law Which Set University and Bar 
by the Ears in Reign of James I 


3y WitLt1AM RENWICK RIDDELL* 


N the early part of the reign of the first Stuart King 

of England a spirited quarrel took place between the 

University of Cambridge and the Common Law Bar, 
the cause of the latter being espoused by no less a 
man than Sir Edward Coke, Lord Chief Justice of 
England. This battle of the gowns has passed from 
human memory : the smoke and the dust have long dis- 
appeared, and only the curious antiquarian of the law 
knows anything of the casus befli, the once famous 
“Tgnoramus.” 

James I and VI was a sound Latin scholar, hav- 
ing been, when a boy, thoroughly drilled in that lan- 
guage by the celebrated George Buchanan. The royal 
person, indeed, was too sacred to be made to feel the 
rod, but the “whipping-boy” furnished to receive casti- 
gation in his stead was a brilliant success. He made 
such a fearful outcry and such horrible contortions as 
to strike terror into the royal heart—the Stuarts were 
all kindly and sympathetic when it did not cost them 
anything. 

It was a necessary part of a good Latin education, 
to study somewhat carefully the various collections of 
the Roman Law, the Institutes, the Pandects, etc. ; and 
while James can scarcely be called a profound Civil 
Lawyer, he had more than a mere smattering of the 
Civil Law. The Roman conception of the relation of 
the individual to the state is diametrically opposed to 
that held by the early Germanic peoples. According 
to the Roman view, the individual had no rights which’ 
the state was bound to respect, and all laws for the 
protection of the individual were mere voluntary con- 
cessions by the state which the state might at any 
time withdraw, proprio motu et sua sponte. This is 
the Divine Right theory which James and all the 
Stuarts held in full measure. 

The early Germanic theory is that the rights of the 
individual as against the State are not based upon 
some law liable to be modified or suspended at will 
by the Sovereign, but they follow the individual every- 
where and decrees derogatory thereto, are ipso facto 
null and void.* This is the view of the English people, 
of the Common Law of England—and James met it 
very early in his reign in England.? 

He detested the Common Law most heartily and 
unfeignedly; and this dislike extended even to its 
professors. The triumph of Equity over the Common 
Law in his reign was not wholly due to the tact and 
suavity of Ellesmere or the rudeness and want of 
courtliness of Coke. Not only did James hate the 
principles of the Common Law, his classically trained 


1 The contest between these two views is well worked out in 
Von Bahr’s “History of Continental Criminal Law,” Boston, Little, 
Brown & Co., 1916. The tragedy of the World War was in no small 
measure a consequence of the treason of German Kaiser and people to 
the ancient creed of the race Woodrow Wilson was wholly right 
in characterizing that war as a struggle between autocracy and 
democracy. 

2 His rebuff when he wished to sit in his own Court of King’s 
Bench is well known. While all proceedings in that Court were Coram 
Rege, “before the Lord the King,” not “before Our Justices” as in the 
Common Bench, the King was the one person who could not be 
present. 

*Justice of the Supreme Court of Ontario. 


ear was shocked by the uncouth Latin and Latinized 
forms in which it was expressed. 

This dislike, however caused, was exploited by 
the University of Cambridge in 1614-15. 

Early in 1611, the University and the Town and 
Corporation quarrelled over the precedence of the 
Vice-Chanceller of the University and the Mayor of 
the Town. At a meeting at the Guild Hall of the 
Town at which the Vice-Chancellor was present, 
Thomas Smart, the Mayor, claimed and seated himself 
in the superior place as his due. The University men 
present complained, but Smart held his seat until he 
was forcibly removed by the Vice-Chancellor’s at- 
tendants. An appeal was ultimately taken to the Privy 
Council who in 1612 decided in favour of the Vice- 
Chancellor.* 

Francis Brackin,‘ a barrister of Gray's Inn, had 
been elected Recorder of the Town. He took a very 
active part in the dispute and earned the dislike and 
enmity of many of the gownsmen of the University, 
and some of them determined to get even with him. 

George Ruggle, A. M.,° a Fellow of Clare Hall, 
wrote a Latin play in five acts which he called “Ig- 
noramus,’”* and which was intended to ridicule Brackin 
in a representation on the stage on an approaching visit 
of King James to the University.*. The King, with his 
son Charles, Prince of Wales, arrived at the University 
March 7, 1615,° and lodged at Trinity College. The 
Hall of this college was so spacious that above 2,000 
persons were conveniently placed when the plays were 
3. This was before the Act of 1640, 16 Car I, c. 10. which abol- 
ished the Court of Star Chamber, and forbade the Ki and his 
Privy Council to exercise jurisdiction over His Majesty's subjects 
of the Kingdom. © ; 

4 With the disregard for orthography characteristic of the times 


his name was spelled indifferently Brackin, Brackyn, Brakin, Brackyn; 
he had been a Reader at Gray’s Inn in 1596. See Fletcher's “Pension 


Book of Gray’s Inn” Vol. I, pp. 80, 32, 35, 8, 72, 83, 99, 122, 129, 
ook o ray's PI 4 ; ~ 


219, 200, 251, 500. It does not appear when he 

Cambridge, but he held that position until 1624, when he was 

a Member of Parliament for the Town and also Treasurer of Gray’s 
Inn—his arms were painted on one of the windows of the Inn. fi 
engraving of them is to be found in Dugdale’s “Origines Juridicales” 
Edit. 1671 or 1680, p- 806. , . 

5 George Ruggle (Rugle, Ruggles, etc., sometimes improper! 
called Ralph or Thomas) was born at Lavenham, Suffolk, 1575: A. M. 
Cambridge, 1597; Oxford, 1605; died 1622—he entered St. John’s 
College, Cambridge, in 1589 as a pensioner; faili to obtain a scholar- 
ship, he removed to Trinity College where he obtained a scholarshi 
in 1598. He took his B. A. in 1593, or 1594, M. A. in 1597 and 
Holy Orders: in 1598 he removed to Clare Hall where he was elected 
to a fellowship. 

6 It was from this play that the use of the word Be oy mal 
as a common noun meaning an ignorant person arose. English trans- 
lations of the Latin play were published by Robert Cod: on in 1662 
(he calls the author “R. Ruggles”) and a less valuable Edward 
Ravenscroft in 1678; of the last of these there were seve editions 
(he also calls the author “R, Ruggles’). Of the Latin play there were 
many editions—1630 (two), 1658, 1659, 1668, 1707, 1731, 1787. There 
is also a Dublin edition of 1736 from the edition of 1658. My own 
copy is of London, 1787, with learned and valuable notes by John 
Sidney Hawkins, A. M., the well-known antiquary. See D. N. B. 
vol. XXV, p. 221. I have made full use of these notes, and here 
make a general acknowledgment of indebtedness which may relieve’ me 
of the necessity of particularizing. I am, however, wholly responsible 


for the accuracy of this ° 

7 We are told that King James had often promised to visit the 
University, and as often disappointed the Ropes he had raised; but 
in August, 1614, the University through its Chancellor, Thomas Howard, 
Earl of Suffolk, had prevailed upon the King to agree to make a visit 
between Christmas and Shrovetide. 

8 It is a satisfaction to learn that the streets were gravelled for 
the King’s visit; and strewed with sedge, rvshes, boughs, etc.; and 
also that the graduates and students were torbidden to wear vast 
bands, large cuffs, shoe tufts, locks or toys of hair or any apparel 
except such as the statutes and laudable custom of the University 
allowed, on pain of 6/8 fine. As the year then began March 25, the 
date is variously given as 1614, and 1615; it is quite regularly and 
properly written March 7, 1614-1615. 
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presented. In that hall on the evening of Wednesday, 
March 8, was acted before the King and a large audi- 
ence Ruggle’s “Ignoramus,” composed of three acts 
and a Prologue. 

James was greatly pleased; says Coke: “Never 
did anything so hit the King’s humour as this play 
did.”® Not only the novelty, learning and wit dis- 
played, but also the ridicule of the detested Common 
Lawyer were a delight to the pedantic King, the 
“wisest fool in Christendom.” The month of March 
had not expired when he wanted a repetition and tried 
to have the actors come up to London for the purpose. 
That proved to be impracticable and he decided on a 
second visit to Cambridge. He first fixed April 27 
for his journey, but did not arrive until May 13, and 
on that day the Comedy was again performed. 

Ruggle had improved the delay by revising the 
play and extending it to five Acts and writing a new 
Prologue. 

The earlier representation had not been uni- 
versally approved: some were of the King’s opinion, 
but the more thoughtful were sorry to see the Common 
Law and Common Lawyers made the objects of con- 
tempt and ridicule. “If gowns,” said one, “begin once 
to abuse gowns, cloaks will carry away all. Besides, 
of all wood, the Pleaders’ Bar is the worst to make a 
stage of, for once in an age all professions must be 
beholden to them”’—a profound truth lightly ex- 
pressed ; no people has ever benefited by contempt of 
law or lawyers. 

The profession had not apparently attained at 
that time to the height of philosophy in which it now 
abides ; it did not smile indulgently at the ridicule and 
laugh with the ridiculers, as it would at present,’ but 
it took up the quarrel with the University men and 
tumult both literary and physical was the result. At 
least two retaliatory poems appeared from the lawyers. 
“John-a-Stile, Student in the Common Law,” took up 
the cudgels™ and there was also “A Soldier’s Counter- 
buff to the Cambridge Interludians of Ignoramus.”” 
And there were unpleasant encounters sometimes of 
wit and sometimes of fists between the scholars and 
the lawyers. 

This ill feeling received a decided impulse when 
the King determined to hear the play the second time: 
the lawyers lost all patience and the great Jupiter of 
the law, Sir Edward Coke, the Lord Chief Justice, 
openly in the King’s Bench and elsewhere expressed 
his anger at the University with much bitterness. 
Finally an application was made to the Privy Council. 
That body, a little maliciously, said that the Council 
would have the play performed in its presence and so 
judge of its propriety.** The lawyers rightly thought 
that another performance before such a body would do 
their cause more harm than good and the petition was 
abandoned. But the Lord Chancellor, Lord Ellesmere, 

9 According to Coke it was at the presentation of this play that 
George Villiers, afterwards the Duke of Buckingham, was brought to 
thé King’s attention. Coke’s “Detection of the Course and State of 
England,” 3rd Ed. (1697) vol. I, p. 74. This, however, seems to be a 
mistake; it would appear that the young man was first brought to the 
attention of James at Apthorpe in Northampstonshire. 

That the play consisted of only three acts and the Prologue is 
inference only; it is not known that any copy of the first performance 
is in existence. It brought out an answer, a poem “To the Comedians 
of Cambridge who in 8 acts before the King abused the lawyers with 
an imposed Ignoramus......, " and it is known that Ruggle enlarged 


it before the second performance, which was certainly of five acts and 
a new Prologue. 

10 We follow the example of the Englishman who allowed his 
wife to beat him. “It pleases she and it don’t hurt I.” 

11 See note 8 supra. 

12 Harleian Collection, No. 5191, British Museum. 

13 It is not unlikely that the answer was inspired by the King 
himself; it was just such a jest as would appeal to him. 








at last interfered and by judicious management, suc- 
ceeded in bringing about if not a truce, at least a 
reconciliation.** 
What was the play which made such a commotion? 
There are ter. Macaronic verses—not in any manu- 
script and, therefore, probably not part of the orig- 
inal play printed in the second edition. They purport 
to be written by Dulman, clerk of Ignoramus, “a desca 
sua,” i.e., from his desk. Four verses will show the 
quality : 
Non, inter plaios gallantos et bene gaios 
Est alter bookus deservat qui modo lookos 


O Lector friendlie, tuos: hunc buye libellum 
Atqui tibi wittum, tibi jestaque plurima sellam. 


Among the gallant and very gay plays, there is not 

my friendly reader, another book which at all 

deserves your attention: buy this little book and I 

will sell you wit and many jests.” 

The Prologue to the play as first presented was 
short: Cursor (a courier) and Equiso’* (the groom) 
are looking for Caballus,'’ the steed of the Muses who 
had run away. They catch him and, notwithstanding 
his kicking and biting, they keep hold of him. Equiso 
informed Cursor that Caballus was originally a man, 
but that the Muses whom he angered every day, 
changed him into a horse as he knew no more than a 
horse. Caballus insists on delivering the Prologue as 
he spoke Greek, Latin, French, Spanish, Italian, Ger- 
man (Teuch) and Polish—a cabalistic horse.** Boast- 
ing of his success with women, Caballus is corroborated 
by his groom “Vera dicit: namque olim illius domina, 
amoris ergo, Sellam familiarem suo sibi superfudit 
capiti.”"*® There is some more fooling and Caballus is 
given over to Ignoramus who is to ride him thereafter. 

The Second Prologue” is quite different. A boy 
verger is introduced blowing a horn and announcing 
‘that an injunction has been granted prohibiting the 
performance ;** he brings letters, however, to Ignora- 
mus with a direction to examine two great rascals, a 
certain Gaspar Schioppius and a certain Davus Dromo 
(i. e., the hobby-horse representing Caballus in the 





14 It has been confidently asserted that John Selden’s “History of 
Tithes,” 1617, wherein he showed that historically tithes were not 
payable jure divino but derived from the law of man, was written with 
a view of revenge upon the clergy for the comedy. And it is certain 
that a number of more or less cogent attacks were made upon the 
University by Common Lawyers. 

Milton is said by Warton to allude to the Comedy in one of his 
elegies to Carlo Deodate, Eleg. 1. 132,/“decennali foecundus lite”; and 
Cowley mentions it expressly, Dealing with lawyers he says: 

Teuieteaewee series but spare 
Them who bear scholars’ names lest some take 
Spleen and another Ignoramus make.” 

There are several other instances in our literature of this “clergy- 

banter upon the law.” 
hese verses, of course, could not have been in the drama 
as acted. 

The term “Marconic verses’ was invented by Theophilus Folengus 

(Teofiilo Folengo), a Benedictine Monk of Mantua, who under the 
name of Merlinus Coccains published in 1517 (some say 1520) his 
Liber Macaronices of verses made of Latin and Italian words fitted 
with Latin terminations. He called them Macaronic from Macaroni, 
“quoddam pulmentum, farina, caseo, butiro, compaginatum, grossum. 
rude et rusticatum,” i. e., a sort of paste, thick, rough, and rustic, 
made of flour, cheese, and butter mixed together. 

16 “Equiso” was not in good classic use but it was both ante- and 
post-classical, and was common in the ordinary colloquial language. 

17 “Caballus” was colloquial for Equus, a horse, hence the Italian 
“cavallo,” the French “cheval” and our “chivalry.” It had much the 
same vogue as “‘Equiso.” 

18 Perhaps with a squint towards the celebrated Banks’ horse. 
“Caballus’”’ was played by Mr. Lakes, a member of the University, as a 
“hobby horse,” i. ¢., with an apparatus indicating the head and tail of 
a horse, the body surrounding the waist of the player, and a long 
cloth falling therefrom to the floor covering the legs and feet of the 
player. Thus was roughly represented a horse and its rider. I never 
saw one except once—at an Indian dance some years ago at the 
National Exhibition at Toronto. This ancient “hobby horse” frightened 
the people “cum kickis et friskis” as will be noted in the text. 

19 “Yes, that’s so: for the other day, his mistress out of love for 
him, emptied her close-stool over his head’”’—not toe delicate but 
vigorous and suited to the humour of the times. 

20 Used of course in the second performance. 

21 The tradition is that the King took this for reality and imagin 
ing that an injunction had really been granted, he grew very angry and 
peremptorily ordered the players to proceed. - 
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iormer Prologue). Ignoramus comes in a hurry even 
without his gown “potius quam non currat lex” and 
calls on his clerk Dulman to read the charge. Davus 


Dromo is charged “quod tu, Davus Dromo . . assal- 
tabas spectatores Ignorami cum terribili engina, vocata 
\nglice a hobby-horse, cum kickis et friskis et cum 
horrendo sonitu Snip-Snap ad terrorem liegei populi 
domini regis et ad mortem infantum.”** Davus pleads 
double—that it was somebody very like him, but that 
everybody knew that he was drunk that night. Dul- 
man then charged him with having wished to be Dean 
of Dunstable,** and Ignoramus said that he had writ- 
ten the Pope to be made a Cardinal. Davus admitted 
this last and said that he would have been a Cardinal 
if he had written good Latin, whereupon Ignoramus 
charged him with coining and transporting beyond the 
sea false Latin contra statutum in co casu provisum et 
editum,?* and Dulman insisted that the false Latin 
should be confiscated. Davus is sent to the magis- 
trates to be sentenced. Then comes Schioppius “fur, 
trifur, furcifer, trifurcifer,”** burnt all over, not only 
in the hand, a felon “ab ipso cunabulo, Anglice a cra- 
dle.” He is charged with plagiary, but as he says, “it 
is no theft to steal letters’—and with writing filthy 
stories, Priapeia and the like: on this he makes an 
obscene pun, unintelligible even to most Latinists. In 
the long run, he is sentenced to have his tongue bored 
with a red hot iron and his forehead branded, his 
mouth crammed with filth and then his carcase thrown 
in the jakes of an Abbey.*® 

After this solemn trifling, Caesar, to-wit, King 
James, is addressed in words of adulation and the play 
proceeds. ; 

The plot of the comedy is borrowed without 
slavish imitation from an Italian comedy “La Trap- 
polaria” by Giambattista Porta, published in 1596 at 
Bergamo; the Latin originals being the Phoenicium 
and Pseudolus of Plautus. There are several inci- 
dental scenes; but the main trend of the play is as 
follows: 

Theodorus, a merchant of Bordeaux, living and 
carrying on business in London, married Dorothea, a 
widow, also of Bordeaux, who had been left by her 
former husband, Manlius of London, the care of his 
two daughters by a former wife, Catharine and Isa- 
bella. To Dorothea and Theodorus were born twin 
sons, Antonius and Antoninus, so like each other that 
even their parents could tell them apart only by a mole 
teaineian ~ yy + : en Se bn Ay ye 
kicks and frisks and with a fearful noise ‘Snip-snap’ to the terror of 
the liege people of our Lord the King and to the death of infants.” 

28 The editor quite misses the point of this very obvious pun, 
and gravely says “there is no such Deanery as Dunstable.” 

4 


“Against the statute in such case made and provided.” 
25 “Thief, triple thief, gallows-bird, triple gallows-bird”— Plautus’ 


gentle épithets for a rascal in his Aulularia: the Romans had a fairly 
extensive vocabulary of vituperation and some persons who deserved 
it all. 


26 This treatment of Schioppins (Gasper or Capser_Schoppe, 
1576-1649) would please James. Schoppius, born in the Palatinate, 
became an excellent Latinist; converted to Roman Catholicism, he wrote 
most virulently against Protestantism; he urged Roman Catholic rulers to 
wage war against Protestant nations and attacked King James him- 
self Amongst other things Schoppius took seriously Sir Henry Wot- 
ton’s celebrated jest “Legatus est vir bonus peregre missus ad mentien- 
dum reipublicae causa”—‘‘an ambassador is a good man sent abroad 
to lie for the sake of his country,” and gravely printed it in some of 
his books as a principle of religion of King James and his am- 
bassador. Sir Henry wrote a formal apology to the King and to 
Marcus Velserus to whom Schoppius had addressed one of the books. 

Readers of Sir Walter Scott will remember how delighted James 
is represented as being when Lord Glenvarloch informed him (in in) 
of the discomfiture from the literary blows laid on by James of 
Vorstius, the Arminian divine of Holland who had been engaged in a 
personal controversy with James in which the King had taken so deep 
an interest as at length to hint in his public correspondence with the 
States that they would do well to apply the secular arm to stop the 
progress of heresy by violent measures against the Professor's person. 
“Fortunes of Nigel,” Chapter IX. 


on Antoninus’ cheek. It was arranged between hus- 
band and wife that Antonius should marry Isabella 
and Antoninus Catharine ; but Isabella living at nurse 
at Deptford was, when four years old, stolen by a 
Moorish merchant, Urtado, nineteen years before the 
play begins. 

Theodorus went back to Bordeaux with Antonius, 
then six years old, leaving his wife Dorothea, his son 
Antoninus and his wife’s step-daughter Catherine in 
London. 

The play begins by Theodorus telling his son, 
Antonius, the story and sending him to London for 
his mother, his brother Antoninus and Catherine. An- 
tonius is in love with Rosabella, who is in fact Isabella, 
but is the ward of her putative uncle, Torcol (Tor- 
ticollis, wry-neck), the proprietor of a brothel who 
wants to sell her for six hundred crowns. Ignoramus, 
an English lawyer then in Bordeaux, agrees to buy her 
at that price, falsely pretending that he desires her in 
honourable marriage. Antonius and Rosabella had 
pledged mutual faith, but Antonius could not raise the 
purchase price. 

Rosabella is given in care of Surda, a deaf serv- 
ant and when Ignoramus is off to get the money, a 
plot is formed. 

Trico (of course from “trick”), the cunning serv- 
ant of Antonius, brings him back from the ship on 
which he has embarked for London, pretends to be 
himself in love with Surda and wheedles Rosabella 
away from her. Trico frightens Ignoramus, who was 
bringing the six hundred crowns, with the story that 
Antonius intends to mutilate him if he catches him. 
Ignoramus sends his clerk Dulman with the money, 
but Trico gets a confederate, Cupes, assuming a wry- 
neck, to impersonate Torcol and to give him instead of 
Rosabella, Polla, Cupes own unchaste wife (of course, 
Anglicé, Polly). Cupes leads Rosabella to his own 
house where she is found by Polla and driven out with 
blows and vituperation; she meets Antonius on the 
street; he has had a mole painted on his cheek and 
they impose themselves upon Theodorus as Antoninius 
and his wife Catharine. But Dorothea turns up, hav- 
ing come to Bordeaux from London with her son 
Antoninus and Catharine, and the fraud is made mani- 
fest. Theodorus orders his servant Bannacar to slay 
Rosabella, but Bannacar discloses the fact that Rosa- 
bella is in reality Isabella, who had been stolen nine- 
teen years before at Deptford, and all ends happily. 

There are some amusing scenes apart from the 
main current of the play; one of these describes the 
wrath of Polla on her discovery of Cupes’ unfaith- 
fulness. She vents her anger on man and woman, 
destroys the banquet and spills all the wine—while her 
language had better not be quoted. Another amusing 
scene is rather conventional: Cupes hiding from his 
wrathful spouse under the gown of Cola, a monk, hears 
her telling with glee but to the horror and embarrass- 
ment of the vainly protesting monk of her guilty 
amours with the monk himself. She says, “Nempe 


“maritus si cum alienis subet, uxori licere idem: memini 


verba, Idem jus dix’ti Titio quod Sempronio,” and 
when Cola shouts “Egon’ hoc tibi? Quando?” she 
placidly replies, “Ut dissumulas! tum cum postremo tu 
cubabas mecum, scis me vera dicere.” Cupes emerges. 
“Quasi ex equo Trojano prodeo huc. Jam capta es 
Troja et tu magnae Trojae vastator, Achilles.” But 
he bears no malice ,“Polla, jam sumus pares,” and they 
seal their reconciliation with a kiss, while Cupes says to 
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Cola: “Quanquam scelestus es, me amas, scio,” and 
Cola answers fervently, “Medullitus.”*” 

Before speaking further of the main theme it 
may be well to say a word of the language employed. 
It may be said generally that the Latin is good, not 
indeed the stately Latin of Vergil or Lucretius not 
characterized by the curiosa felicitas of Horace or 
Catullus, or the terse virility of Caesar or Sallust ; but 
the Latin of Martial, of Plautus and of Terence as be- 
comes Comedy. The abundance of particles, the use 
of which is almost unknown to the epic characterizes 
Ruggle as it characterizes Terence, and the reader 
must acquaint himself with the nuances of meaning of 
these small words. Many Latin poets are either copied 
or parodied—Vergil, Horace, Martial, Catullus, Pe- 
tronius Arbiter, Statius, Seneca, Lucan, Plautus, Ter- 
ence.”® 

Ignoramus and Dulman, his clerk, are made to 
speak a jargon which can scarcely be called a carica- 
ture of much in the legal terminology of the day. 

It is well known that from the Conquest till 1362 
the proceedings in the King’s Courts in England were 
in French and that in 1362 a statute was passed*® en- 
acting that thereafter all proceedings should be in 
English orally, but recorded in Latin. The lawyers 
continued to take notes in their accustomed Law- 
French and the Year Books and our early Reports are 
in that language printed in the appalling Gothic or Old 
English type, “Blackletter.” This practice of entering 
and enrolling in Latin continued until the Common- 
wealth and was in full force in the reign of King 
James I.*° 

There was much in the Common Law for which 
there was no exact equivalent in the Roman Law: and 
it was the practice to take English words and give them 
a Latin form or termination.** This became almost a 
dialect in itself, exciting the ridicule of University 
men, students of the Roman law and its exact termi- 
nology and the terror of the commonalty who could 
not understand it—omne ignotum pro horrifico. 

This language is put in the mouth of Ignoramus 
and his clerk Dulman—a little exaggerated, it is true, 
but not more so than the rules of legitimate comedy 
permit.** 

It would be wearisome to enumerate all the in- 
stances of such terminology; a few instances will suf- 
fice: “blateras,” thou blatherest; “stoppa,” stop; 
“mocca,” mock; “haggam,” hag; “cum dasho,” with a 
dash; “firko,” with a firk; “kickis,” with kicks; “qui 
mockat, mockabitur,”” who mocks, will be mocked, etc. 

97 Polla: “Of course if the husband lies with other women the 
wife has the same privilege. I remember your words ‘The same law 


for Titius and Sempronius.’” : 
Cola: “I said this to you? When?” 


Pola: “How you pretend! Why the last time you slept with me 
You know I am telling the truth.” 
Cupes: “Here I am, like from the Trojan horse. Now you are 


caught, you Troy, and you Achilles, the ravisher of great Troy.’ 

Cupes: “Now we are quits, Polla.” 

Cupes to Cola: “Rascal and all as you are, I know you love me.” 

Cola: “From the very bottom of my heart.” 

28 Most of these are noted by the editor; a few seem to have 
escaped him and a few perhaps he considered mere commonplaces of 
Roman literature. 

29 (1363) 36 Edward III, c. 15 made at Westminster: “Qe toutes 
plees qe ferront a pleder en ses courtz.... soient pledez, monstrez, 
defenduz, responduz, debatuz, et juggez en la lange Engleise et gils 
soient entrez et enroullez en Latin.” This is a fair sample of Nor- 
man French. 

30 Cromwell had the records in English but on the Restoration 
the old practice was reinstated and prevailed until abolished by (1730) 
4 George II, c. 26: the Act (1733) 6 George II, c. 14 provided that 
technical terms should be recorded in French or Latin, ete. 

It would not be unjust to call much of the language Maca 
ronic. 

82 In print it was not unusual to see English (Roman) type for 
the ordinary narrative and Old English (Gothic or Biackletter) for 
technical expressions. Some of our old Reperts are printed in that 
way e.g. Popham, Skinner, etc. This, the professional method, was 
adopted in printing “Ignoramus” and it adds to the comic effect. 








Sometimes, too, there is an amusing solecism in the 
way of translating English into Latin: “diabolus volet 
viam cum omnibus his frateribus si haberem focum 
puto focarem hoc monasterium in mente qua nunc 
sum.” “May the devil fly away with all these Brothers 

if I had fire I think I would fire that monastery in 
the mind in which I now am.”** 

“Eo viam,” “I am going away,” is a similar in- 
stance. So “lusisti viam meas coronas,” “you have 
gamed away my crowns”; “si tu pones me viam a te,” 
“if you put me away from you”; also, “Imbraso te,’ 
“I embrace thee” ; “Spero trounsabis Torcol pro hoc,’ 
“T hope you will trounce Torcol for that’; “O meos 
cornos.”” “Oh my corns”; “Quid mummatis et mop- 
patis ita ut simie?” “Why do you mowe and mop 
like monkeys?” - “Dansabo veteres mensuras tecum,” 
“T will danse old measures with thee”; “Gigne tibi 
aliam deskam, non scribes plus ad deskam meam,” “Get 
yourself another desk, you write no more at my desk.” 
With one more instance this list may be closed: Dul- 
man accuses his master Ignoramus “quod eras in tam 
peltante cholera pro Rosabella ut non volebas audire 
me”—which the reader may translate for himself. 

We are not told what the King thought of the 
English pronunciation of the Latin; probably it but 
increased according to his view, the absurdity of the 


-play. 


On the whole we cannot wonder that in the 
Epilogue, Ignoramus craved of the King, “ut concedas 
per literas tuas patentes salvum conductum mihi et 
consortibus meis,” as without it he “non audet ire ultra 
Barkeway aut Ware ad plus ut eleganter quidam le- 
galis poeta.”’** 

Osgoode Hall, Toronto, Dec. 23, 1920. 


83 “Diabolus volet viam” reminds me of our old college puzzle, 
“Mus cucurrit plenum sed contra homo dic pax,” i.c., “the mouse ran 
full butt against the man-tel-piece.” 

34 “That you will grant by your letters patent a safe conduct to 
me and my associates” as without it he “would not dare to go beyond 
Barkeway or Ware at the most as a certain legal poet elegantly ex 
presses it”’—the “legalis poeta” was John-a-Stile. 

Note on Francis Bracken: 

As Bracken was the cause of this amusing attack on our pro- 
fession a more extended note on him may be appropriate. He was 
admitted at Gray’s Inn in 1572 and pursued the regular course of 
study of~a student at law; he lived in the Inn with other students of 
the same kind, dined with them, and with them attended the morning 
Readings or Lectures of the “Readers” of the Inn and took part in 
the discussions upon the subject of the Readings; his evenings were 
devoted to moot-courts and private study; it is to be presumed that he 
occasionally “heard the chimes at midnight.” 

He was under strict discipline, his manners, morals and religion 
were all matters of concern to his Inn. 

fter he had thus studied for some six years, he was at a 
“Pension,” i, ¢., a meeting of the Benchers, February 5, 1578, with four 
others “certified to have done exercises appointed for utter barristers.” 
Fletcher’s Pension Book of Gray’s Inn, p. 82; having June 19, 1577. 
been “nominated for an utter barrister’ do. do. 30 (our Notice of 
Call to the Bar); February 9, 1579, he was get nt to be an utter 
narrister” do. do. p. 35—thereby being called to the Bar. But this does 
not set him free from discipline or entitle him to practise in_ the 
Courts—although he was “sworn openly at the Cupboard in the Hall” 
and received his Degree of Barrisfer at Law; ne must continue his 
studies in the Inn for five years longer—see the Rule of June 15, 1580, 
do. do. p. 43. Ten years after his Call he was qualified for election 
into the Grand Company of Ancients of the Inn who had a special 
table and had the selection of the officers of the Inn. February %, 
1589, he and twenty-eight others “electi in maguam societatem,” do. do. 
p. 88. Even this did not wholly liberate him; he must serve nine 
vacations attending Readings and moots, and then became eligible to 
be himself chosen as a Reader (our Bencher). February 7, 1593. he 
subscribed £3 “for the building of a gate out of Gray’s Inn into Hol- 
born,” do. do. pp. 98, 99. June 15, 1596, William Gerrard who had 
been appointed Assistant Reader at the previous Pension was reported 
in ill-health “and Mr. Francis Bracken if Mr. Gerrard’s health will not 
serve him is chosen to read this next vacation,” do. do., p. 122; the 
following Pension, June 19, 1596, “Francis Bracken chosen Reader,” 
do. do., p. 122. He took his seat at a Pension as a Bencher, October 
20, 1596, do. do., p. 127, and continued a fairly regular and active 
attendant until November 17, 1626, when his name no longer appears 
on the record of the Pensions. October 8, 1615, “Mr. Francis Bracken 
desiring to be spared a Double Readin fined ten pound,” do. do., p. 
219. October 30, 1623, “Mr. Francis Sprachen i is chosen Treasurer for 
the year, do. do., p. 260. There was also a Thomas Bracken a mem- 
ber of Gray’s Inn “electus in magnam societatem” May 29, 1579. 
do. do., p. 38, and chosen Reader r: Staple Inn, February 10, 1586, 
do. do., p. 72; whether he was a relative does not appear. 
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GROSS EARNINGS TAXES LEVIED BY STATES 





Review of Decisions Bearing on Problems and Difficulties Involved in Applying this Form 
ot Tax to Public Service Corporations Doing Interstate Business 





By Corpento A. SEVERANCE 


N a number of the states public service corporations, 
| such as railroads, private car and sleeping car lines, 

express companies, and others, are taxed by the levy 
of a percentage on their gross earnings. This method 
of taxation has usually been adopted as a commuted 
system in lieu of the ordinary assessment of the prop- 
erty and the levy upon it of an. ad valorem tax. Owing 
to the fact that many of these companies have property 
and are doing business in more than one state, inter- 
esting questions have arisen in connection with this 
scheme of taxation. 

It may be said by way of premise that, when fairly 
applied and when the result is the exaction of a fair 
tax, the system is a convenient and satisfactory one. 
Public service corporations keep accurate books of 
accounts from which their total gross earnings are 
readily ascertainable. No elaborate and expensive 
corps of officials is necessary as in valuing real estate 
and personal property in the ordinary manner. No 
controversies can arise between various counties as 
to the proper apportionment of property, either 
tangible or intangible. A simple report of earnings, 
apportioned as may be required by the statutes, forms 
the basis upon which the percentage is computed. At 
a glance it will be seen that, other things being equal, 
this is a form of taxation preferable to the usual sys- 
tem with assessors, boards of equalization, boards of 
review, and all the other cumbersome machinery or- 
dinarily found necessary in the assessment of prop- 
erty and the levying of taxes. However, in spite of 
these advantages, it has not been easy to draw and 
enforce these laws so as to square with constitutional 
limitations. 

It is axiomatic that states have no power to make 
levies of any sort which result in a direct burden upon 
interstate commerce, or to tax property outside of 
their borders. On the other hand, it is clear that a 
reasonable latitude must be accorded the states in 
levying taxes, and as under present-day conditions a 
large amount of property is employed in carrying on 
interstate commerce, care may properly be taken by 
the court to avoid, if possible, such an application of 
the commerce clause of the Constitution as would 
give this property either entire or partial immunity 
from taxation. The physical property of corporations 
used in interstate commerce and ordinarily subjected 
to gross earnings taxes, undoubtedly acquires an ad- 
ditional value by reason of its connection with prop- 
erty outside the state where it is situated. This has 
given rise to the approval of the familiar unit system 
laid down in Adams Express Company v. Ohio, 165 
U. S. 227, and other cases. Furthermore, there is no 
doubt that states are entitled to tax instrumentalities 
within their own borders, although they may be used 
in carrying on both intrastate and interstate commerce, 
or that in levying such tax intangible values may be 
taken into consideration. 

It is difficult, however, to reconcile all of the de- 
cisions of the Supreme Court applying these elemen- 
tary principles to tax laws of this character. The en- 
deavor of this paper will be to point out the course 
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of reasoning adopted by the Supreme Court in some 
of the numerous cases that have arisen within the last 
third of a century, in which such laws have been con- 
strued and passed upon. 

From some of the earlier decisions there was de- 
duced the view that any gross earnings tax which in- 
volved the appropriation of a percentage of earnings 
derived from interstate commerce was invalid. It has 
been made clear by later decisions that no such sweep- 
ing generalization will be sustained. The court has 
intimated that a taxupon interstate earnings may not 
always be the direct burden upon interstate commerce 
which on its face it appears to be, or at least, that 
under certain conditions a taxpayer cannot success- 
fully urge that it constitutes such a burden. The ques- 
tion has latterly been held to be a practical one to be 
determined upon the facts of each case as it arises. 

The court has declined to set aside such taxes 
simply because interstate and intrastate earnings to- 
gether have been used as a standard or measure of 
value; but on the other hand, while applying this 
rule, it has been repeatedly stated that if the tax may 
be said to be so directly aimed at interstate earni 
as to evidence an intention to levy upon them as such, 
it should be declared void as an unlawful burden upon 
interstate commerce. From the standpoint of strict 
logic, it is somewhat difficult to understand how a fair 
intention can make valid a law which produces a result 
that in similar cases has been held to be violative of 
the Constitution. This test, however, seems to have 
been applied in some instances, although in a compara- 
tively late case (Ludwig v. Western Union Telegraph . 
Company, 216 U. S. i162), it appears to have been dis- 
approved. Where the language of the statute impos- 
ing the tax is unambiguous and the effect clear, a ruling 
taking into account the lack of intent to burden inter- 
state commerce seems inconsistent not only with what 
is said in the Ludwig case, but with expressions of the 
court in construing statutes. For instance, in Stand- 
ard Sanitary Manufacturing Co. v. United States, 226 
U. S. 49, the court said, in speaking of the Sherman 
Law: 

The law is its own measure of right and wrong, of 
what it permits, or forbids, and the judgment of the 
courts cannot be set up against it in a s accom- 
modation of its policy with the good intention of parties, 
and it may be, of some good results. 

It is possible that the court did not intend to give as 
much weight to the question of the intention of the 
legislature as might be supposed from its language in 
some of the cases. As will be seen later, there is an- 
other ground on which such legislation has been sus- 
tained that is perhaps. more conclusive. 

It is interesting to trace the decisions involving 
the taxation of gross receipts, noting distinctions that 
have been made from time to time. That the question 
is involved in great difficulty is shown by the lack of 
unanimity in the court and the fact that in more‘than 
one instance, prior expressions have been overruled or 
disapproved. 

In State Tax on Railway Gross Receipts, 15 Wal- 
lace, 285, a Pennsylvania statute requiring railroads to 
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pay semi-annually a tax on gross receipts and which 
had been applied by the state to receipts derived in part 
from interstate freight, was under consideration. This 
tax was upheld on two grounds: first, that it was not 
a tax upon the transportation but upon the receipts 
therefrom after they had become commingled with 
the general mass of property within the state; second, 
that it was a franchise tax, the gross receipts being 
used as a measure of value. The first of these grounds 
was expressly, and the second, apparently, disapproved 
in later decisions. At the same term of court the 
State Freight Tax, 15 Wallace, 232, was decided. 
This was also from Pennsylvania. The law required 
railway companies to pay a specified sum for each 
ton of freight carried. The court held that an at- 
tempt to apply this to tonnage representing freight 
which crossed the state line was in violation of the 
commerce clause. 

In 1887 a Michigan statute was before the court 
in Fargo v. Michigan, 121 U. S. 230. It had been con- 
strued by the Supreme Court of Michigan to impose 
a tax upon interstate receipts (appropriated on a mile- 
age basis) of a fast freight line company, derived from 
the mileage rentals of its cars. It was held to be a 
regulation forbidden by the commerce clause, and the 
decision in State Tax on Railway Gross Receipts, 
15 Wallace, that the tax might be sustained as one 
upon the franchise, was clearly held inapplicable to 
foreign corporations, and the reasoning of the court 
is inconsistent with upholding it as to domestic cor- 
porations. 

The next important case was Philadelphia Steam- 
ship Co. v. Pennsylvania, 122 U. S. 326, also decided 
in 1887, and since repeatedly cited and approved. The 
law there under consideration provided for a tax of a 
fixed percentage upon the gross receipts of every com- 
pany carrying on a transportation, telegraph or ex- 
press business. The Steamship Company was engaged 
in carrying persons and property by sea between dif- 
ferent states, and to and from foreign countries. It 
was held that the tax was a regulation of and inter- 
ference with interstate commerce, because levied di- 
rectly upon the receipts derived from such commerce. 
Mr. Justice Bradley, delivering the opinion of the 
court, said: 

In view of the decisions of this court, it cannot be 
pretended that the state could constitutionally regulate or 
interfere with that commerce itself. But taxing is one of 
the forms of regulation. Taxing the transporta- 
tion, either by its tonnage, or its distance, or by the 
number of trips performed, or in any other way, would 
certainly be a regulation of the commerce, a restriction 
upon it, a burden upon it. If, then, the commerce 
carried on by the plaintiff in error in this case could not 
be constitutionally taxed by the state, could the fares 
and freights received for transportation in carrying on 
that commerce be constitutionally taxed? If the state 
cannot tax the transportation, may it, nevertheless, tax the 
fares and freights received therefor? Where is the dif- 
ference? Looking at the substance of things, and not at 
mere forms, it is very difficult to see any difference. 

In this decision the other point upon which the 
Pennsylvania statute had been sustained in State Tax 
on Railway Gross Receipts, 15 Wallace, namely, that 
the tax might be regarded as one upon the receipts 
after they had become commingled with the general 
mass of personal property within the state and, there- 
fore, not as a tax upon the transportation itself, was 
considered and expressly overruled. 

In the following year (1888), in Ratterman v. 
Western Union Telegraph Co., 127 U. S. 411, the 
court was considering a tax assessed under an Ohio 


statute covering receipts of the Telegraph Company 
from both interstate and intrastate business. The tax 
was sustained in so far as it affected intrastate earn- 
ings, and held invalid to the extent that such receipts 
were derived from interstate commerce. In the same 
volume appears the decision in Leloup v. Board of 
Mobile, 127 U. S. 640, where the court held that a 
general license tax imposed upon telegraph companies 
as a condition of doing business was a tax upon the 
business itself and, therefore, unconstitutional as ap- 
plied to a company engaged in transmitting messages 
between states. In arriving at its conclusion the court 
declined to follow another previous case, Osborne v. 
Mobile, 16 Wallace, 479 (1872), and did not hesitate 
to say that the course of decision since 1872 had made 
it certain that the ordinance sustained in the Osborne 
case (imposing an annual license tax on express com- 
panies graded so as to exact a maximum fee from 
companies doing an interstate business), would have 
to be regarded as repugnant to the power conferred 
upon Congress under the commerce clause. 

In Western Union Telegraph Co. v. Alabama, 132 
U. S. 482, decided in 1889, it was held that a statute 
which imposed a tax “on the gross amount of the 
receipts by any and every telegraph company, derived 
from the business done by it in this state,” was invalid 
in so far as it attempted to cover receipts from mes- 
sages transmitted partly within and partly without 
the state. 

In Pacific Express Co. v. Seibert, 142 U. S. 339 
(1892), a gross earnings tax of the State of Missouri 
was under consideration. The court construed the 
statute to cover only receipts from intrastate business, 
but in the course of the opinion citing earlier cases, 
including two of the cases above mentioned, used this 
language : 

It is well settled that a State cannot lay a tax upon 
interstate commerce in any form, whether by way of duties 
laid on the transportation of the subjects of that com- 
merce, or the receipts derived from that transportation, 
or on the occupation or business of carrying it on; for 
the reason that such taxation is a burden on that com- 
merce and amounts to a regulation of it which belongs 
to Congress. 4 

In the same volume, however, in the case of 
Maine v. Grand Trunk R. R. Co., 142 U. S. 217, the 
court, by a five to four decision sustained a gross 
earnings statute of the State of Maine which on its 
face purported to be a tax on the franchise. By this 
law gross receipts within and without the state were 
added together and divided on a mileage basis. Mr. 
Justice Field, delivering the majority opinion, said: 

There is no levy by the statute on the receipts them- 
selves, either in form or in fact; they constitute, as said 
above, simply the means of ascertaining the value of the 
privilege conferred. 

He further held that the decision in no way conflicted 
with Philadelphia Steamship Co. v. Pennsylvania. The 
minority, however, speaking through Mr. Justice Brad- 
ley, held that the case was not distinguishable from the 
Philadelphia case, and after reviewing some of the 
cases referred to above, said: 

We think that the present decision is a departure from 
the line of these decisions. The tax, it is true, is called 
a tax on a franchise. It is so called, but what is it in 
fact? It is a tax on the receipts of the company derived 
from international transportation. 

Passing by certain intervening cases, we come to 
the case of Galveston, Harrisburg & San Antonio R. R. 
Co. v. Texas, 210 U. S. 217, decided in 1908. This 
was also a five to four decision. The majority, speak- 
ing through Mr. Justice Holmes, held the tax void. 
The law in question there provided for a tax of one 
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per cent on gross receipts. It was in addition to an- 
other tax based upon valuation as a going concern. 
rhe railroad was located wholly within the state, but 
connected with other lines which ran outside. A part 
of the receipts sought to be taxed was derived from 
passengers and freight coming from and destined to 
points without the state. It is apparent from the 
opinion that the court felt there was considerable diffi- 
culty in reconciling the Philadelphia Steamship case 
and the Grand Trunk case. It was said (p. 224), with 
reference to the Philadelphia Steamship case: 


We regard this decision as unshaken and as stating 
established law. 


And (p. 226): 


In Maine v. Grand Trunk Ry. Co., 142 U. S. 217, “an 
annual excise tax for the privilege of exercising its fran- 
chise,” -was levied upon every one operating a railroad 
in the State,-fixed by percentages, varying up to a certain 
limit, upon the average gross receipts per mile multiplied 
by the number of miles within the State when the road 
extended outside. This seems at first sight like a reaction 
from the Philadelphia & Southern Mail Steamship Com- 
pany case. But it may not have been. The estimated 
gross receipts per mile may be said to have been made a 
measure of the value of the property per mile. That the 
effort of the State was to reach that value and not to 
fasten on the receipts from transportation as such was 
shown by the fact that the scheme of the statute was 
to establish a system. 


Running through the opinion is the fundamental 
idea that the distinction to be taken is a practical rather 
than a logical one as, for instance (pp. 225-227) : 

It being once admitted, as of course it must be, that 

not every law that affects commerce among the states is 
a regulation of it in a constitutional sense, nice distinc- 
tions are to be expected. Regulation and commerce among 
the States both are practical rather than technical con- 
ceptions, and, naturally their limits must be fixed by 
practical lines. It appears sufficiently, perhaps 
from what has been said, that we are to look for a 
practical rather than a logical or philosophical distinction. 
The State must be allowed to tax the property and to tax 
it at its actual value as a going concern. On the other 
hand the State cannot tax the interstate business. The 
two necessities hardly admit of an absolute logical recon- 
ciliation, Yet the distinction is not without sense. When 
a legislature is trying simply to value property, it is less 
likely to attempt to or effect injurious regulation than 
when it is aiming directly at the receipts from interstate 
commerce. A practical line can be drawn by taking the 
whole scheme of taxation into account. That must be 
done by this court as best it can. 

The four justices who dissented in the Galveston 
case do not appear to have different from the majority 
on the basic principles involved, but Mr. Justice Har- 
lan’s dissenting opinion arrives at the conclusion that, 
as a matter of construction, the Texas statute did not 
evidence an intention to levy upon the interstate re- 
ceipts as such. 

The same learned Justice wrote the opinions of 
the court in Western Union Telegraph Co. v. Kansas, 
216 U. S. 1, and Pullman Company v. Kansas. 216 
U..S. 56, where it was held that a Kansas statute 
requiring foreign corporations as a condition to the 
right to continue to do local business, to pay for the 
benefit of the permanent school fund of the state a 
given per cent of their authorized capital, could not 
be sustained. The statute was held void because in 
effect it imposed a tax upon the interstate business of 
such companies, as well as upon properties situated 
beyond the limits of the state. He quoted quite at 
length from the Galveston case. It is interesting to 


note that Mr. Justice Holmes, who wrote the opinion 
of the majority in the Galveston case, delivered dis- 
senting opinions in the Kansas cases. 


His dissent, 





however, was not placed upon the ground that any 
error had been committed in the previous decision. 

In Ludwig v. Western Union Telegraph Co. 216 
U. S. 146, to which reference has heretofore been 
made, the validity of a state law imposing a license tax 
on foreign corporations, was discussed from the point 
of view of intention or lack of intention on the part 
of the legislature to impose a tax on interstate business, 
and on the authority of the Kansas cases the statute 
‘was held unconstitutional. Lack of intention to bur- 
den interstate commerce was sought to be shown by 
proving the course of previous legislation on the same 
subject. Nevertheless, the court held that the statute 
must stand or fall by its own terms. 

In Oklahoma v. Wells, Fargo & Co., 223 U. S. 
298 (1912), a tax was held to be unconstitutional as a 
regulation of interstate commerce, which required cer- 
tain corporations, including express companies, to pay 

“a gross revenue tax” . . which shall be in addition 
to the taxes levied and collected upon an ad valorem basis 
upon the property and assets of such corporation equal 
to the per centum of the gross receipts hereinafter pro- 
vided, . . . if such public service corporation operates 
partly within and partly without the State, it shall pay 
a tax equal to such proportion of said per centum of its 
gross receipts as the portion of its business done within 
the state bears to the whole of its business. (p. 299). 

Submitted and decided simultaneously with the 
Oklahoma case was United States Express Co. v. 
Minn., 223 U. S. 335. The tax levied under the Min- 
nesota statute, unlike the one considered in the Okla- 
homa case, was not in addition to an ad valorem tax, 
but a commutation of all taxes. In this case, after 
finding that certain interstate transfer business was 
included within the earnings upon which the tax was 
levied, and that the transportation upon which the 
receipts were earned was interstate commerce, and 
recognizing the general rule which condemned a tax 
upon such commerce as a burden or interference, citing 
Fargo v. Michigan, Philadelphia Steamship Co., the 
Galveston case, and other authorities mentioned above, 
the opinion proceeds (343): 

‘hile we have no disposition to detract from the 
authority of these decisions, this court has had also to con- 
sider and determine the effect of statutes which under- 
take to measure a tax within the legitimate power of the 
State by receipts which came in part from business of an 
interstate character. In that class of cases, a distinction 
was drawn between laws ye interstate commerce, 
and laws where the measure of a legitimate tax consists 
in part of the avails or income of such commerce. 

Later in the opinion the court again in effect 
holds that the cases must turn upon practical rather 
than logical distinctions, saying: R 

The difficulty has been, and is, to distinguish between 

legitimate attempts to exert the taxing power of the State 
and those laws which, though in the guise of taxation, 
impose real burdens upon interstate commerce as_ such. 
This difficulty was recognized in Galveston, Harrisburg 
& San Antonio Ry. v. Texas, 210 U. S. supra, wherein the 
possible differences between the decisions in Philadelphia 
Steamship Co. v. Pennsylvania, 122 U. S. supra, and Maine 
vy. Grand Trunk Ry. Co., 142 U. S. supra, were com- 
mented upon and explained. , ay. 
The Minnesota tax was sustained, the opinion 


concluding : 
Upon the whole, we think the statute falls within that 
class where there has been an exercise in aith of 


a legitimate taxing power, the measure of which taxation 
is in part the proceeds of interstate commerce, which 
could not, in itself, be taxed, and does not fall within that 
class of statutes uniformly condemned in this court, w 

show a manifest attempt to burden the conduct of inter- 
state commerce, such power, of course, being beyond the 
authority of the State. Ls ey 

It seems pretty clear that a rigid application of 


the rule laid down in the Philadelphia Steamship case, 
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which has been repeatedly approved, would have pro- 
duced a different result, but the court applied the 
practical test of the Galveston case, finding, ‘‘on the 
whole,” that the state had disclosed no definite purpose 
of taxing the interstate receipts as such. 

In the Ohio tax cases, 232 U. S. 576, 593, the 
court remarks: 

But the line is not always easily drawn, as recent 

cases sufficiently show. 

In Kansas City Ry. Co. v. Kansas, 240 U. S. 227, 
the court again, at pages 231 and 232, said: 

It must be assumed, in accordance with repeated 
decisions, that the State cannot lay a tax on interstate 
commerce “in any form,” by imposing it either upon the 
business which constitutes such commerce or the privilege 
of engaging in it, or upon the receipts as such derived 
from it; 

citing many cases, including the Philadelphia Steam- 
ship Co. case, and proceeds: 

And, ‘further, in determining whether a tax has such 
a direct relation to interstate commerce as to be an exer- 
cise of power prohibited by the commerce clause, our 
decision must regard the substance of the exaction—its 
operation and effect as enforced—and cannot depend upon 
the manner in which the taxing scheme has been char- 
acterized. 

Citing Galveston v. Texas, and United States Express 
Co. v. Minnesota. 

The foregoing cases and others that might have 
been cited emphasize the difficulty expressed by Mr. 
Justice Holmes in the Galveston case, of laying down 
any settled rule applicable to all cases, which would 
take a gross earnings tax levied in part upon receipts 
from interstate commerce, out of the operation of the 
principle of the Philadelphia Steamship decision. One 
is impressed with the natural desire of the court to find 
some fact or circumstance by which the Steamship 
case may be distinguished. The reasons for this are 
obvious. There is the long settled rule of decision 
precluding the court from holding an act unconstitu- 
tional unless its invalidity appears beyond a reason- 
able doubt, and there is the disinclination to cripple 
either the state or the nation in the exercise of its 
power of taxation. It is probable that considerations 
such as these furnish the explanation of the language 
of some of the opinions in cases where a majority of 
the court has, with some apparent hesitation, sus- 
tained tax laws which seemed to a number of dis- 
senting justices to impose a direct burden on inter- 
state commerce. 

Laying aside, however, certain general observa- 
tions of the court with reference to the lack of inten- 
tion to violate the Constitution, and to the fact that 
the laws under consideration form part of a system 
of taxation, and similar expressions which do not 
seem entirely convincing, there is another ground that 
has been adverted to in some of the cases, as justify- 
ing the denial of any relief to the taxpayer. This 1s, 
that where the amount of the gross earnings tax so 
imposed does not exceed the amount of the ordinary 
tax upon property, it will be sustained. So far as my 
investigation has gone, the first time this consideration 
was expressed by the court was in Postal Telegraph 
Cable Co. v. Adams, 155 U. S. 688, where Chief Jus- 
tice Fuller said: 

By whatever name the exaction may be called, if it 
amounts to no more than the ordinary tax upon property 
or a just equivalent therefor, ascertained by reference 
thereto, it is not open to attack as inconsistent with the 
Constitution. 

This language is quoted approvingly by Mr. Justice 
Holmes in the Galveston case. In United States Ex- 


! 


press Co. v. Minnesota, this rule is inferentially ap- 
proved in the following language : 

There is no suggestion in the present record, as was 
shown in Fargo v. Hart, 193 U. S. 490, that the amount 
of the tax is unduly great, having reference to the real 
value of the property of the company within the State 
and the assessment made. _ 

In Johnson v. Wells Fargo & Co., 239 U. S. 234, 
the court, referring to its decision in the Minnesota 
Express Co. case, remarked: 

There was no contention in the case that the method 
used resulted in an excessive valuation, Spars 

In Cudahy Packing Co. v. Minnesota, 246 U. S. 
450, where a gross earnings tax on a freight line com- 
pany which ‘covered both intrastate and interstate 
earnings, was sustained, Mr. Justice Van Devanter 
said: 

The record makes it reasonably certain that the prop- 
erty, valued with reference to its use and what it earns, 
is worth considerably more than the cash value of the 
cars taken separately—enough more to indicate that the 
tax is not in excess of what would be legitimate as an 
ordinary tax on the property taken at its real or full 
value. 

And in Northwestern Life Insurance Co. v. Wisconsin, 
247 U. S. 132, where a Wisconsin statute was sus- 
tained, the court significantly points again to this ele- 
ment in its decisions in the Minnesota cases, saying at 
page 138: 
_ In both of these cases, following the previous deci- 
sions of this court, the tax was held to be within the 
authority of the State, and the inclusion in the measure 
of taxation of the receipts partly derived from interstate 
commerce was held not to invalidate the tax, its amount 
not being in excess of what would be legitimate as an 
ordinary tax on the property taken at its value. 
While the tax under consideration was not a gross 
earnings tax, the same test, namely, a comparison with 
an ordinary tax, is suggested in Union Tank Line Co 
v. Wright, 249 U. S. 275, where the unit rule of tax- 
ation, when properly applied, was approved, the court 
saying, however, 

But if the plan pursued is arbitrary and the conse- 
quent valuation sooty excessive it must be condemned 
because of conflict with the commerce clause or the 
Fourteenth Amendment, or both. 

An interesting question was raised in the briefs 
of counsel in some of these cases, where this rule of 
equivalency was under discussion. Attention was 
called to the fact that in cases like Pacific Express Co. 
v. Seibert, 142 U. S. 339, Bells Gap Railroad Co. v 
Pennsylvania, 134 U. S. 237, and Michigan Central 
Railroad v. Powers, 201 U. S. 293, the Supreme Court 
recognized the right of states to classify subjects of 
taxation and to impose different rates upon different 
classes, and that, as said in the Michigan Central case: 

It is enough that there is no discrimination in favor 
of one as against another of the same class, and the 
method for the assessment and collection of the tax is not 
inconsistent with natural justice. 

From this it was argued that this test of equivalency 
must be applied only to other property embraced in 
the same class as that under consideration in the par- 
ticular case. It is apparent, however, that, treating 
the question as a practical matter, as said in the Gal- 
veston case, if these gross earnings laws are to be 
sustained on the ground that they do not result in a 
higher exaction than as if the ordinary system of 
taxation had been employed, the comparison must be 
made with the taxes imposed upon property under 
the ad valorem system. If only that embraced. in a 
class were to be used, it will be seen that in states 
where all public service corporations are taxed by the 
gross earnings method, the matter would be left to the 
unlimited discretion of the legislature. It thus fol- 
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lows that if the validity of a gross earnings tax levied 
in part on interstate earnings is to be upheld or con- 
demned, as the result of a comparison with what 
would have been exacted under the ad valorem system, 
the right to classify must be held subordinate to the 
commerce clause. The fact that the arguments, based 
upon the classification theory, have been entirely’ dis- 
regarded indicates that such is the view of the court. 
If the court had been impressed with the limitation of 
the doctrine of equivalency so urged upon it, it is in- 
conceivable that the cases would not have gone off 
upon that simple, easy test. Elaborate’ discussions 


based upon the necessity of viewing these matters in 
a practical way would have been unnecessary. 

This review indicates that unless the court, be- 
cause of the difficulties that confront it every time 
the question arises, returns to the view that the right 
of the legislature to employ as a commuted tax a per- 
centage of earnings, is confined to intrastate earnings, 
the final and ultimate test that will be applied is 
whether the result reached by the gross earnings 
method is a tax substantially greater than would have 
been exacted had the property been assessed and taxed 
in the ordinary way. This complicated matter is thus 
reduced to a question of fact. ; 





THE COMMON LAW OF THE BIBLE 





Elements from Much Earlier Periods of Legal Development Which Underlie and Are 
Unconsciously Presupposed in Written Code 





By Pror. NATHAN IsAAcs 
University of Pittsburgh Law School 


Introductory 

HE consummate liar who in the reign of Edward 
Tite First troubled the juristic world by shining 

the Mirror of Justices in its eyes is authority for 
the proposition that the Lord conferred on Moses the 
degree of Doctor. Professor Maitland, with a char- 
acteristic twinkle in his eye, suggests that the degree 
may have been Juris Utriusque Doctor. Perhaps it 
would not be an unmitigated misfortune if some of 
our Biblical scholars were to overlook both the sus- 
picious sanctimoniousness of the author of the Mirror 
and the humor of its modern commentator long enough 
to give the Mosaic legislation a place in comparative 
legal history as well as in the annals of theology. We 
have here a mine for the student of the history of legal 
ideas, an easily accessible and perhaps much-visited 
mine, but one that has not been worked to anything 
like its capacity. It is remarkable that neither the 
orthodoxies nor the heterodoxies of the last century 
have contributed much to the study of Biblical law as 
law. We are scarcely in advance of J. D. Michaelis, 
whose Commentaries on the Laws of Moses (1770- 
1775) appeared in an English translation in 1814; 
though excavations, linguistic research and the com- 
pilation of materials for the comparative study of law 
should place it in the power of the present generation 
to write a new set of commentaries that will be equally 
illuminating to the exegete and the jurist. To pass 
gently over the controversies of today, a few years ago 
Biblical scholars were clashing over the supposed dates 
of particular passages. A generation or more ago the 
battle raged over the question of the composite nature 
of the early books of the Bible. Before that time 
science and faith were at issue over the literalness of 
siblical cosmology and history. It would be too much 
to say that time has really solved these bitterly con- 
tested problems ; but time does take away the sharpness 
of the apparent issues—and a knowledge of the man- 
ner in which unwritten law develops may do the same. 

The jurist knows, for example, that no matter 
when a code is written it must necessarily be made up 
of:elements from very much earlier periods uncon- 
sciously presupposed—rather than consciously drawn 
upon:, Thus, when a modern constitution speaks of a 
“jury,” it necessarily perpetuates a tremendous amount 
of ‘law. that had grown up and become a part of the 


life of the people in the course of five or six hundred 
years. In fact, in early codes of law it is just as tm- 
portant to read between the lines for the purpose of 
ascertaining what is taken for granted as it is to read 
all those rather exceptional details that the law-maker 
seeks to emphasize or to change. And so it is with 
the Biblical codes. Thus, to mention only a few of 
the more obvious examples, they speak of the “avenger 
of the blood,” “the rights of the first born,” “the duties 
of a brother-in-law,” “divorce,” and “causing children 
to inherit” as if all of these institutions were well 
known. In fact, some of them seem to be too well- 
known, for the purpose of the passages dealing with 
them is quite obviously to mitigate evils connected 
with them rather than to establish them as the reader 
untrained in law might suppose. 

Let us examine these institutions, in the order men- 
tioned, both as they appear in the codes and as they 
appear in the life of the people, especially in periods 
antedating the codes, not only according to the chron- 
ology of the higher critics, but even according to the 
chronology of the oldest tradition. 

The “avenger of blood,” of course, presupposes the 
institution of family feuds, an institution almost uni- 
versal in primitive society. Perhaps it is referred to 
in that earliest of codes which constitutes the rule of 
life for the family that has escaped from the deluge. 
“At the hand of every man’s brother will I require the 
life of aman. Whoso sheddeth a man’s blood, by man 
shall his blood be shed” (Gen. IX, 5,6). The Mosaic 
legislation, while recognizing the right, or perhaps the 
duty of the “avenger of the blood,” nowhere tells us 
just what kinsmen are to be deemed avengers, nor are 
we informed in so many words that the so-called 
avenger is acting within the law. All that we have is 
the establishment of a counter-institution to mitigate 
the harshness of this primitive law, namely, the cities 
of refuge, “that the manslayer that killeth any person 
through error may flee thither. And these cities shall 
be unto you for a refuge from the avenger, that the 
manslayer die not until he stand before the congrega- 
tion for judgment.” (Num. XXXV, 9-28; cf. Deut. 
XIX, 1-10.) 

The right of the first born to inherit a double por- 
tion is another institute of law which the Hebrews 
possessed in common with a great many of their neigh- 
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bors and other peoples in certain stages of civilization. 
But the only reference to it that we find in the purely 
legal portions of the Bible strangely enough—or shall 
we say naturally enough?— comes in a passage in 
which the institute is taken for granted. In speaking 
of an instance that may have been common under 
polygamy, an attempted preference in favor of the 
children of a favorite wife, the law-giver says: “Then 
it shall be in the day that he causeth his sons to inherit 
that which he hath, that he may not make the son of 
the beloved the first born before the son of the hated 
who is the first born; but he shall acknowledge the 
first born, the son of the hated, by giving him a double 
portion of all that he hath.” (Deut. XXI, 16, 17.) 

The duties of a brother-in-law or other kinsman 
to set up the household of a relative who died without 
offspring, in the manner familiar to Bible readers from 
the story of Ruth, is by no means limited to Hebrew 
law. But in the Bible more attention is paid to the 
process by which the necessity of a marriage between 
the surviving brother and the widow of a deceased 
brother can be done away with where, for any reason, 
such a union would be distasteful to the parties. An 
elaborate ceremony, full of symbolism that is now 
quite hard to understand, is provided, the essence of 
which seems to be some formal act of repudiation or 
public insult calculated to make marriage impossible 
between the parties. (Deut. XXV; 7-10.) 

Divorce presents a more interesting phenomenon 
in Biblical law. In the ordinary translations of the 
Bible, the impression is given either that the law-giver 
ordained divorce or that he ordained the writing of 
a formal bill of divorcement when a man exercised 
the power, and it seems to have been an exclusively 
male prerogative, of sending away his wife. But this 
is not the meaning of the passage in the twenty-fourth 
chapter of Deuteronomy. The first four verses prop- 
erly constitute but a single sentence, the point of which 
is that if a man has divorced his wife, and she has 
married another, who either divorces her or dies, the 
first htisband may not remarry her. The feeling be- 
hind this limitation of the divorce evil is expressed by 
one of the prophets as a matter taken for granted in 
one of his illustrations: “If a man put away his wife, 
and she go from him, and become another man’s, may 
he return unto her again? Will not that land be greatly 
polluted?” (Jer. III, 1.) Two other checks on the 
evils of free divorce are imposed by the law-giver in 
special cases. (Deut. XXII, 19, 29.) At first glance, 
this interpretation may seem at variance with certain 
passages in Matthew which attribute to the Pharisee 
hecklers this question: “Why did Moses, then, com- 
mand to give a writing of divorcement, and to put her 
away?” The answer, as well as the question in the 
parallel passage in Mark, presents a more accurate in- 
terpretation: “He saith unto them, ‘Moses, because of 
the hardness of your hearts, suffered you to put away 
your wives.” (Matt. V, 31; XIX 3-8; Mark X, 2-6.) 

Finally, the expression already quoted in connec- 
tion with primogeniture, “In the day that he causeth 
his sons to inherit that which he hath,” suggests the 
existence of a custom of doing something very similar 
to the making of a will. True, there are limitations 
upon the power, such as that set out in the passage 
already quoted. Again, there is no suggestion of any 
power to make others than sons to inherit. Yet a 
degree of post-mortem control over one’s property is 
clearly suggested, though nowhere defined. 

Now if we look back into the lives of the patri- 
archs, we will find all of these customs fully illustrated. 


In other words, the common law that precedes or is 
presupposed in the statutory enactments is illustrated 
in the bits of history that have come down to us from 
prestatutory times. The blood feud, for example, is 
illustrated not only in the attitude but in the acts of 
the sons of Jacob in their vengeful dealings with the 
kinsmen of Shechem. (Gen. XXXIV.) In the case 
of Jacob’s family, we have several illustrations both 
of primogeniture and of the transference of the rights 
of the first born. Perhaps because Jacob himself had 
wrested such rights from his brother Esau he felt 
freer than his father would have felt about trans- 
ferring the birthright of his own eldest son to his 
favorite, Joseph, and he even interfered in the affairs 
of that son’s family to the extent of transferring the 
birthright to the younger of his two sons. (1 Chron. 
V, 1; Gen. XLVIII, 17-20.) 

The levirate, or the institution with respect to the 
setting up of the household of a deceased kinsman by 
marrying the widow and naming the first born after 
the deceased is illustrated in the story of Tamar (Gen. 
XXXVIIT, 6-30). As to divorce the same word is 
used to describe the sending away of Hagar as is used 
in the legal passages already alluded to, “sendeth her 
out of his house.” (Gen. XXI, 14; Deut. XXIV, 1.) 
Testamentary powers, both in patriarchal and later 
times, were so thoroughly taken for granted—contrary 
to the general impression to which Eduard Gans gave 
currency, that there was no Hebrew testamentary law 
until the Hebrews came into contact with Rome—that 
a more extended reference to this custom among the 
Hebrews may not be out of place. 

_ Just as in the Middle Ages the practice of mak- 
ing a testament was inextricably connected with the 
religious rite of last confession, so in patriarchal days 
there seems to have been a close connection between 
the causing of sons to inherit and the religious rite of 
bestowing upon them the last parental blessing. This 
is clearly illustrated in the story of Jacob and Esau 
In fact, it explains what is otherwise inexplicable, that 
after the formal blessing intended for Esau is bestowed 
upon Jacob, there is no means of making Esau equally 
happy with a similar blessing. It is illustrated further 
in the case where Jacob, though a grandfather, bestows 
a blessing on Manasseh and Ephraim, deliberately plac- 
ing Ephraim ahead of Manasseh. Naturally, in con- 
nection with this final blessing on the day when a man 
causes his sons to inherit, there is the further element 
of imposing commands upon one’s children. At first 
glance, this may seem to be the very opposite of the 
making of a will. Thus Joseph exacts a promise from 
his brethren (Gen. L, 25); at a later period David 
tells his son to punish those who had been his enemies 
(1 Kings, II, 1 ff) ; the father of the Rechabites com- 
mands his family to abstain from wine, and to assume 
certain other obligations (Jer. XXX, 6); the great 
leaders, Moses and Joshua express a sort of last will 
to the people at large. ‘Deut. XXXI, 22 ff.; Josh. 
XXIV, 1 ff.) In connection with these commands, if 
we remember that in ancient times, even in Rome, 
there was such a thing as damnosa hereditas, the in- 
heritance of obligations without the means whereby to 
satisfy them, the similarity between commands im- 
posed as charges upon property and those imposed 
without property may become more apparent. At any 
rate, in one of these cases, that of the Rechabites, an 
interesting expression is used, which was in all prob- 
ability the technical expression in ancient Israel, for 
the making of a will. It is ¢iwwah’al, which means 
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literally to impose a command on. It is the very ex- 
pression used in several passages of the Bible which 
the English versions render somewhat obscurely “to 
set one’s house in order.” Thus Ahithophel, before he 
committed suicide, set his house in order (2 Sam. 
XVII, 23) ; King Hezekiah was warned by the prophet 
that he was about to die and told to set his house in 
order (2 Kings XX, 1; Isa. XX XVIII, 1).* 

What has been said of these legal provisions, 
chosen almost at random, applies with equal force to 
the common law of property and conveyancing, of 
family relationships and of slavery, of loans and 
pledges, of reparation for damage inflicted and, in 
general, to the whole of the law of human relations. 

It thus appears that the Biblical codes, like all 
other codes, must be interpreted in the light of the 
~ *iip memoh later times Hebrew law used two terms for the making of 


a will. One was merely a literal translation of the Greek diatheke, the 
other was a derivative of the expression cited above, ¢awwa'ah. 


common law that precedes and surrounds and forms 
part of every statute. This is no more invented by 
a law-giver than are the very words in which he pro- 
nounces his detrees. In fact, it inheres in these words. 
Nor does it cease to live when a code comes into exist- 
ence. Dates may be ascertainable, and their ascertain- 
ment may be of great importance in writing the history 
of a code, but the common law is of slow growth. It 
proceeds from a time whence the memory of man 
runneth not to the contrary. In fact, as the jurist can 
readily comprehend, the later doctors of the Talmud 
were understanding rather than overstating the an- 
tiquity of the unwritten law when they declared of 
many of its practices that they were traditions dating 
from Moses at Sinai. So far as the civil law is con- 
cerned, the great mystery of “revelation” must be ap- 
proached as an incident in the life of the law—an 
incident involving selection, rejection, purification, but 
not creation. 





BURKE ON LEGAL MAZES 





Some Difficulties in the Administration of Justice 
About the Middle of the Eighteenth 
Century 





A lawsuit is like an ill-managed dispute, in 
which the first object is soon out of sight, and the 
parties end on a matter wholly foreign to that on 
which they began. In a lawsuit the question is, 
who has a right to a certain house or farm? And 
this question is daily determined, not upon the evi- 
dence of the right, but upon the observance or neg- 
lect of some forms of words in use with the gentle- 
men of the robe, about which there is even amongst 
themselves such a disagreement that the most ex- 
perienced veterans in the profession can never be 
positively assured that they are not mistaken. 

Let us expostulate with these learned sages, 
these priests of the sacred temple of Justice. Are 
we judges of our own property? By no means. 
You, then, who are initiated into the mysteries of 
the blindfold goddess, inform me whether I have a 
right to eat the bread I have earned by the hazard 
of my life or the sweat of my brow. The grave 
doctor answers me in the affirmative; the reverend 
sergeant replies in the negative; the learned barris- 
ter reasons upon one side and upon the other, and 
concludes nothing. What shall I do? An antago- 
nist starts up and presses me hard. I enter the 
field and retain these three persons to defend my 
cause. My cause, which two farmers from the plow 
could have decided in half an hour, takes the Court 
twenty years. I am, however, at the end of my 
labor and have in reward for all my toil and vexa- 
tion a judgment in my favor. But hold—a sa- 
gacious commander in the adversary’s army has 
found a flaw in the proceeding. My triumph is 
turned into mourning. I have used or instead of 
and, or some mistake, small in appearance, but 
dreadful in its consequences ; and have the whole of 
my success quashed in a writ of error. I remove 
my suit, I shift from Court to Court; I fly from 
equity to law, and from law to equity; equal un- 
certainty attends me everywhere; and a mistake 
in which I had no share decides at once upon my 
liberty and my. property, sending me from the 





Court to a prison and adjudging my family to beg- 
gary and famine. I am innocent, gentlemen, of 
the darkness and uncertainty of your science. I 
never darkened it with absurd and contradictory 
notions, nor confounded it with chicane and soph- 
istry. You have excluded me from any share 
in the conduct of my own cause; the science was 
too deep for me; I acknowledged it; but it was too 
deep even for yourselves: you have made the way 
so intricate, that you are yourselves lost in it; you 
err, and you punish me for your errors.—E. Burke 


(1756). 





French and American Law Schools 


Differences in French and American methods 
of teaching law and in organization of the depart- 
ments for such studies are pointed out in a recent 
interview in the New York Times by Leon Duguit, 
Dean of the Law Faculty of the University of Bor- 
deaux, who has recently delivered lectures at 
Columbia University on comparative French and 
American constitutional development since the 
year 1789. In France, he points out, there is a 
Faculty of Law, which is, at the same time, a 
Faculty of Political Science. “We do not sepa- 
rate the two departments. The same corps of teach- 
ers handle both subjects, and the Faculty is no* 
called the Faculty of Law and Political Science, 
except at Strassbourg where the two names are 
used jointly. Otherwise, in France it is called sim- 
ply the Faculty of Law. Here I find there is a 
Faculty of Political Science and a School of Law. 

“It is not only a difference of words. There 
is a difference of fact. This. school of law is a 
practical school and not an institution for the teach- 
ing of ‘superior—advanced—law in the sense we 
use the term. This expresses the capital difference 
which exists, I think, between the teaching of law 
in France and here. In France we aim to give a 
scientific understanding of law and here the teach- 
ing is purely practical. The case-method in use in 
teaching law here can make good lawyers, but not 
jurisconsults. The jurisconsult must be one 
who has specialized in the study of law, one who 
thoroughly knows and understands the general 
theories of law and can apply them to specific 
cases.” 





JourNAL issued by AMERICAN Bar ASSOCIATION 





JOURNAL 


ISSUED BY 


AMERICAN BAR ASSOCIATION 





BOARD OF EDITORS 


Epcar B. Toitman, Editor-in-Chief.............. Chicago, IIl. 
i Rca dtey ate cece cacserane’ gabe s Que Boston, Mass. 
NO MINOMOR Ee PAGE. 60 obs scvccseccsvccwend a Chicago, Ill. 
ee Su cg eke pele apa é belie noes Wichita, Kas. 
HemmAn OLIPHANT.......00ccccceeess University of Chicago 
Nn sense eer poueseedesp tena Dallas, Texas 





Subscription price to individuals, not members of the Association nor of 

its Section of Comparative Law, $3 a year. To those who are members of the 

tion (and so of the Section), the price is $1.50, and is included m their 
annual dues. Price per copy 25 cents. 





Office: 1612 First National Bank Bldg., 38 South Dearborn 
Street, Chicago, Illinois 


.% 





WOODROW WILSON—1 -AWYER 


‘It is a fortunate characteristic of the 
American people that when partisan conflict 
passes its climax on election day, the asperi- 
ties provoked by such conflicts disappear al- 
most at once. 

This chivalrous spirit has been reflected 
in the editorial comment of the press. The ex- 
pressions of kindly appreciation and good will, 
in some of the journals which formerly dis- 
played nothing but censorious criticism, must 
have been surprising to the man concerned. 
May they not be taken by him as a part of the 
universay wish of all right-minded men that 
these may be days of healing for him? * 

The Journal is not a party organ. It has 
no past unkindnesses for which repentance is 
due nor does it now criticize or commend his 
political theories, or the conduct of his admin- 
istration. It speaks of him here as one about 
to return to the profession of his first choict, 
the law. 

Doubtless there were many who were 
surprised to learn that Woodrow Wilson had 
studied law, been admitted to the bar and had 
for some time actually engaged in the practice 
of that profession. To those, however, who had 
followed his course with sufficient attention to 
note and analyze his attitude towards the law, 
the announcement of his intention to resume 
the practice of that profession comes with no 
surprise. 

As Governor of New Jersey he made an 
important part of his administrative program 
the passage of remedial legislation to simplify 
the methods of judicial procedure. The acts 
which were passed at that time by the legis- 
lature of that state were in harmony with the 


a 





fundamental “Canons of Procedural Reform” 
originated by a distinguished special commit- 
tee, adopted by the association and since ap- 
proved by the bar associations of many of the 
states. 

As President, his messages to congress 
have frequently emphasized the importance of 
similar reforms in the Federal practice. He 
has consistently spoken in favor of that prin- 
ciple which was placed first in the order of the 
American Bar Association Canons above re- 
ferred to, that matters of procedure should be 
regulated by rules of court rather than by leg- 
islative enactment. 

His very insistence upon the League of 
Nations with its provisions for a permanent 
court of international justice, sprang from an 
appreciation of the principle, concerning the 
fundamental truth of which all lawyers agree, 
that there has never been found a way to pre- 
vent human conflict, except by the substitution 
of justice for force. The disagreement arises 
as to the methods to be employed, the character 
of the tribunals to be established and the ex- 
tent of the jurisdiction to be entrusted to such 
tribunals. 

There is the comforting reflection for 
every lawyer, that his usefulness does not 
diminish in proportion to his advancing years 
and physical infirmities. As long as judgment 
can hold the scales in true balance and memory 
can summon the lessons of experience, he can 
perform the high function of counselor. 

The JourNAL therefore greets the return 
of Woodrow Wilson to the profession of his 
youth with sincerest welcome, and wishes for 
him success and the quick return of health. 


DECLARATORY JUDGMENTS 


In another column is printed a review of 
the decision of the Supreme Court of Kansas, 
sustaining the Kansas Declaratory Judgment 
Act of 1921, which is commended to the care- 
ful attention of the profession. 

The Kansas Act was carefully drawn so 
as to eliminate the faults in the Michigan Act 
pointed out by the decision of the Supreme 
Court of that state, and therefore it cannot be 
said that there is necessary conflict of authority 
between the two cases. No one, however, can 
fail to feel the differences in temperdment and 
mental attitude which characterize the two 
pronouncements. 

Those of the profession who felt that the 
Michigan decision was a serious blow to a great 
forward movement will be greatly heartened 
by that of the Kansas Court. They may per- 
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haps revise their opinion and conclude that the 
Supreme Court of Michigan has done a distinct 
service by pointing out some of the dangers 
to be avoided in the formulation of methods 
to be employed in the administration of this 
class of preventive justice. 

It would be very interesting to see what 
the Michigan Court would do if a new dé- 
claratory judgment statute were passed by 
the Legislature of Michigan, similar in its 
provisions to the Kansas Statute, and if it 
were brought before the court for judicial 
scrutiny in a case clearly disclosing the prac- 
tical value of a judicial determination of a 
controversy, before damages were suffered 
by reason of differences of opinion which 
existed as to the respective rights and duties 
of the parties. 





UNIFORM JUDICIAL PROCEDURE 


It is, of course, universally understood 
that the methods of practice and procedure 
in the Federal courts in equity, admiralty 
and bankruptcy are, and from the beginning 
of our judicial system have been, regulated 
by rules of court, while practice in the same 
courts in cases at law was made to conform 
to the local state laws. 

It may not be so universally understood 
that the Supreme Court of the United States 
has declared that “to conivurm to such stat- 
utes of a state would unnecessarily encumber 
the administration of the law as well as tend 
to defeat the ends of justice in the national 
tribunals,” and that, as a consequence of this 
incompatibility between constant unscien- 
tific and conflicting local legislation, there 
has sprung up an entirely new body of “ad- 
jective law” on the law side of the Federal 
courts. The lawyer who thinks that familiar- 
ity with his state Practice Act will suffici- 
ently equip him to meet all-the procedural 
questions involved in a suit at law in the Fed- 
eral Court in his own state is riding for a 
fall, and he should be advised to read with 
careful attention the cases cited in Appendix 
E of the Report of the Committee on Uni- 
form Judicial Procedure, in the July (1920) 
number of the Journal, pp. 525-7. 

The whole trend of modern professional 
thought is towards the increased autonomy 
of the judicial institution, and there is al- 
most universal assent to the proposition 
enunciated in the first of the American Bar 
Association’s Canons of Procedural Reform, 
that practice and procedure should in the 
main be governed by rules of court. More 


than a century of experience in the Federal 
courts on the equity side proves the wisdom 
of this principle. The legislation proposed 
by the Shelton committee merely provides 


‘for the extension of this rule to all cases in 


the Federal courts. When this bill becomes 
a law, and rules of practice in cases at law 
are promulgated, the effect of the establish- 
ment of this uniform system in all the Fed- 
eral courts will be a powerful help to the 
establishment of the same or similar systems 
in all the states, and will be a potent factor 
in procuring the largest measure of uniform- 
ity compatible with the particular needs of 
different jurisdictions. 

Chairman Shelton informs the Journal 
that the campaign for the adoption of this 
legislation will be renewed when the special 
session of Congress convenes, and that an 
opportunity will be afforded for members of 
the American Bar Association to assist the 
committee in presenting their views to the 
Congress. 





BILLS OF LADING ACT 


Attention is called to the announce- 
ment in another column of the public hear- 
ing to be held by Mr. James’ committee for 


the consideration of proposed amendments 
to the Uniform Bills of Lading Act and for 
the discussion of other important subjects. 
The chairman of the committee is to be com- 
mended for the direct and energetic action 
taken to assure a comparison of wiews and 
a full discussion by all interests affected. 
This meeting should be well attended, and 
those who are interested in the subjects to 
be discussed but who cannot attend the con- 
ference should feel at liberty to present their 
views to the conference in writing. 

Especial note should be taken of the 
“Docket” (p. 137 post), from which it will 
be observed that while the amendment of 
the “Pomerene Bills of Lading Act” is first 
on the program, other matters of the greatest 
importance are to be brought up for con- 
ference and discussion. 





CONTRIBUTIONS 


The board of editors wish the members 
of the Association to feel that the Journal is 
a forum in which every question of broad 
interest to the profession in general may be 
discussed. Articles and letters are welcomed 
and those who send them may be assured 
that they will receive prompt and careful 
attention. 








ISCUSSING the People’s Law Bureau in the 
Illinois Law Review (February) William V. 
Rowe, of New York City, points out some basic 

changes in the practice of law which have resufted 
from the spread of the machine-process and the broad- 
ening of large scale production since the Civil War. 
To one who has not thought about these changes, 
they are a bit startling but reflection shows that Mr. 
Rowe has not over-stated them. In the light of what 
he says legal aid activities take on an appearance of 
unsuspected importance. 

That growing body of law on unfair competition 
is considered in its newer phases both national and 
international by William Wotz of Washington, D. C., 
in the Yale Law Journal (February). 

One-third of the states have statutes permitting 
corporations to issue stock of no par value. These 
statutes have all been passed since 1912. Causes lead- 
ing to this legislation are discussed in the West Vir- 
ginia Law Quarterly for January by Buckner Clay of 
Charleston, West Virginia. 

In the same journal some odds and ends of legal 
learning are gathered together by Austin W. Scott 
under the heading the Legal Status of a Clergyman. 

Albert H. Washburn of Dartmouth College dis- 
cusses the power of Congress to make and to alter 
treaties with foreign countries in the American Law 
Review for January-February, and in the same journal 
United States Senator Charles S. Thomas discusses 
the power of Congress to establish peace. 

The principles which should guide the courts in 
interpreting our uniform laws are set out by James M. 
Kerr, of Pasadena, Calif., in this journal, also. 

C. Van Vollenhoven, Professor of Colonial Law 
at the University of Leyden, has contributed a study 
in comparative jurisprudence to the Illinois Law Re- 
view (February) under the title, Families of Lan- 
guages and Families of Law. 

An account of the present income tax law of Vir- 
gimia and of prior income tax statutes in that state is 
to be found in the. Virginia Law Register (February). 
The author is Robert Whitehead of Lynchburg, Va. 

Judge Harry Olsen, who has had most to do with 
the organization of the Municipal Court of Chicago, 
discusses at length the constitution and administration 
of. that court in the Central Law Journal for Feb- 
ruary 4. In the issue of February 11, he describes the 
psychological laboratory of that court. 

Is the existing procedure for providing changes 
in the Federal Constitution capable of being utilized 
in such a fashion as to express the public will as to 
such changes with sufficient certainty to cause the dis- 
senting minority ungrudgingly to accept the decision 
as to amendments because of its loyalty to democratic 
principles? See the Popular Mandate on Constitu- 
tional Amendments by Bruce Williams, Virginia Law 
Review (January). A most careful study is W. F. 
Dodd’s article on Amending the Federal Constitution 
appearing in the Yale Law Journal for February. 

Harold R. Medina has gone over the new Civil 
Practice Act of New York with considerable care, 
pointing out the important changes in practice which 
the new act will introduce when it becomes effective 
April 15, 1921. Columbia Law Review, February. 


_ While many are looking forward to compulsory 
adjudication of industrial disputes as the distant but 
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desired solution of a part of the labor problem, there 
have accumulated over two thousand decisions in in- 
dustrial disputes rendered by permanent impartial 
chairmen working under stable agreements in a dozen 
or more lines of business. Why our law courts can 
‘never do this work, wherein the work of these chair- 
men holds great promise, and why it is important that 
these two thousand decisions be digested, indexed and 
published are considered by Morris L. Ernst of New 
York City in the Columbia Law Review (February) 
under the title The Development of Industrial Juris- 
prudence. 

H. W. Humble of the University of‘ Kansas Law 
School, finding that the last magazine review of the 
law of seduction is some forty years old, has reviewed 
with care the case and statutory law on seduction as 
a crime in the Columbia Law Review for February. 

That antique and curious doctrine, executor de 
son tort and its modern applicability are discussed by 
D. O. McGoveny in the Iowa Law Bulletin for Jan- 
uary. 

“One hardly dares to imagine the reception which 
an American bar association might accord to a pro- 
posal that in the future all freeholds should be treated 
as leaseholds. And if such a proposal were coupled 
with a serious suggestion that the statute of uses 
should be repealed and many legal interests left to find 
protection in equity, it might be thought to smack of 
attacking the Constitution. Yet these proposals form 
the backbone of a scheme for reforming English land 
law. . . . America is not so remote from the 
legislative currents in England that such a revolution 
might not leap across the Atlantic, and we may very 
properly seek to understand its meaning and its pur- 
poses.” This quotation is no exaggerated index of the 
importance and interest of Manley O. Hudson’s dis- 
cussion of current land reform in England to be found 
in the February number of the Harvard Law Review. 

In that number, also Zechariah Chafee, Jr., traces 
the development of the law during 1919-1920 in the 
matter of injunctive relief against torts. 

Here, too, is to be found a most elaborate and 
careul consideration of the authorities on searches and 
seizures by Osmond K. Fraenkel of New York City. 
On this subject see also an article by Douglas W. 
Robert in the Jafuary issue of the St. Louis Law Re- 
view. 

A careful piece of work is Carl Zollman’s col- 
lection and analysis of the cases on damage liability of 
charitable institutions in the Michigan Law Review 
(February). 

The litigation due to the Great War makes timely 
a discussion of the earning of freight on uncompleted 
voyages by Edwin M. Borchard in the Yale Law 
Journal (February). 

Five features in which civilian criminal justice 
may take a lesson from military criminal justice are 
discussed by Dean John H. Wigmore in an address 
published in the Journal of the American Judicature 
Society for February. 

A concise description of the English Judicature 
Acts prepared by Albert M. Kales appears in this 
journal also. 
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JAMES WILSON AND JAMES IREDELL 


A PARALLEL AND A CONTRAST 





By Hampton L. Carson 


the Declaration of Independence, a Framer of the 

Constitution of the United States, and James Ire- 
dell of North Carolina, a publicist and jurist of sur- 
passing strength, were friends. They were 
colleagues during the first decade of the Supreme 
Court of the United States and both held commis- 
sions as Associate Justices signed by George Wash- 
ington. The date of Wilson’s commission was 29th 
September, 1789, and the date of Iredell’s was the 
10th of February, 1790. Wilson died at Edenton, 
N. C., on the 21st of August, 1798, Iredell died at 
the same place October 20th, 1799. It is a touching 
incident that on the day of Wilson’s death Iredell 
sheltered the stricken widow beneath his own roof. 
Wilson was buried at Edenton, and North Caro- 
lina sheltered his ashes until November, 1906, when 
they were removed to Philadelphia, and re-interred 
in the church yard of old Christ Church. 


This paper relates to Wilsom and Iredell, and 
particularly to their opposing theories of Constitu- 
tional interpretation as embodied in the case of 
Chisholm, Executor, versus Georgia, 2 Dallas, 419, 
the most famous and important case of that era. 
We can thus renew our allegiance to the Constitution, 
and review the principles upon which that allegiance 
rests. 

James Wilson, a native of Scotland, and a 
student at St. Andrews, Glasgow and Edinburgh, 
at the age of twenty-three emigrated to Néw York, 
in the year 1765, and a few months later arrived in 
Philadelphia. He read law in the office of John 
Dickinson, and supported himself as a tutor of the 
classics in the college at Philadelphia. 

James Iredell, a native of England, of Irish 
extraction and of the blood of the redoubted Ireton, 
the son-in-law of Oliver Cromwell, at the age of 
seventeen came to Edenton, N. C., via Boston, in the 
year 1768, to fill the office of deputy comptroller of his 
Majesty’s customs at Roanoke, N. C., an office which 
he held until April, 1776. He read law in the office of 
Samuel Johnston, the naval officer of the Crown, 
whose daughter he subsequently married. 

It is interesting to note the characters of the 
legal preceptors of the Scotch and Irish-English 
lads. It will enable us to judge of the intellectual 
and political influences by which both were sur- 
reunded, while still young and their minds were in 
plastic condition. John Dickinson was the author 
of the 


Jee WILSON of Pennsylvania, a Signer of 


“Farmer’s Letters” which in renown and in 
their telling effect’ were unequalled by any other 
serious political essays of the Revolutionary era. 
His foreign reputation as a pamphleteer exceeded 
that of any other American excepting Franklin. He 
was talked of in the salons of Paris, was likened 
to Cicero, and was noticed and applauded by Vol- 
taire. These letters and his authorship of numer- 
ous other State papers and addresses led Bancroft. 


*The substance of this paper is contained im an address to the 
North Carolina Bar Association 
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the historian, to call him “The Penman of the Rev- 
olution.” He wrote the famous “Liberty Song,” 
in which the well known lines occur: 


“In freedom we're born, and in freedom we'll live, 
Not as slaves, but as freemen, our money we'll give. 
United we stand, but divided we fall.” 


He became a member of the Continental Con- 
gress, an officer in the army, the Governor of Dela- 
ware, a member of the High Court of Errors and 
Appeals in Pennsylvania, a Framer and Signer of 
the Constitution of the United States. 

Samuel Johnston, the preceptor of Iredell, while 
not so widely known, was a lawyer of great powers. 
His political creed was expressed in a letter to sis 
pupil, written at the time when the first constitu- 
tion of North Carolina was being considered : “After 
all it appears to me that there can be no check upon 
the representatives of a people in a democracy, but 
the people themselves; and in order that the check 
may be more efficient, | would have annual elec- 
tions.” He was anxious to secure the rights of 
property, individuals and minorities, against the 
tyranny of majorities, the capricious fluctuations 
of the masses. To effect this as far as practicable, 


he was disposed to limit and restrain the powers of 
the Legislative Assembly by organic law. This was a 
strikingly bold position in those early days. In 1780 


he was a member of the Continental Congress, and 
in 1787 was elected Governor of his State. He was 
eminent in the Debates of the first State convention 
called to ratify the Federal Constitution, and was 
its ardent supporter, and, after its rejection, pre- 
sided over a second convention which added North 
Carolina to the circle of the Union. He was then 
sent to the first Senate of the United States. 

Such were the preceptors of Wilson and of 
Iredell. Though both pupils were possessed of 
strong and original minds, which ripened into in- 
tellects of bold and independent strength, develop- 
ing upon somewhat divergent lines, yet it is not a 
hazardous surmise that each owed much to precept 
and example, and happily drew from their surround- 
ings the most nourishing and wholesome principles 
which equipped them for the distinguished parts in 
the American drama which they were destined to 
fill. 

Wilson after ten years of aggregate practice at 
Reading and Carlisle, Pa., and Annapolis, Md., where 
the traditions of his success at the bar still linger, re- 
turned to Philadelphia and soon stood in the foremost 
rank, attracting such attention as to be commissioned by 
Louis XVI as Avocat Général de la Nation Francaise 
a Philadelphie, while Washington, passing by the 
Wythes and Pendletons of Virginia, selected him 
as the legal preceptor of his nephew Bushrod Washing- 
ton. He was for six years, though not* continuously, 
a member of the Continental Congress, and was one 
of the Signers of the Declaration of Independence. 
As an orator he held high rank both as an advocate 
and a parliamentary debater. He was one of the ablest 
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and most active of the members of the Federal Con- 
vention, was one of the Signers of the Constitution, 
and his speeches in the ratifying Convention of 
Pennsylvania are regarded by students as among 
the most illuminating expositions of the work of 
that day, ranking with the papers of Madison, Ham- 
ilton and Jay collected under the title of “The Fed- 
eralist.” In 1790 he was chosen as Professor of 
aw in the University of Pennsylvania—the first 
publicly established law school in the United States, 
and his lectures, as published after his death in three 
volumes, constitute an interesting and valuable con- 
tribution to the literature of the profession, particu- 
larly as pointing out the differences between the 
American system and the English as described by 
Blackstone. 

Iredell, though never conspicuous as an orator, 
steadily forged his way to leadership. He became 
a deputy Attorney General, and later Attorney Gen- 
eral, a Councilor of State and a judge of the District 
Court. He was an active political writer. Two of 
his efforts deserve special mention: his discussion 
in a Newbern paper under date of August 17, 1786, 
of the subordination of the Legislature to the Con- 
stitution, which was embodied in his argument in 
the case of Bayard vs. Singleton, 1 Martin, 42, and 
his “Reply to the Objections of George Mason.” 
Both papers raised him in the opinion of competent 
judges to the position of the ablest legal reasoner in 
his State. Indeed, it has been said, that these pub- 
lications attracted the attention of Washington and led 
to his choice of Iredell to the bench of the Supreme 
Court of the United States. 

With this general review of the positions and 
attainments of the two men, it is now in order to 
examine with some particularity their views as 
statesmenlike lawyers upon the nature of consti- 
tutional government, as a proper introduction to 
their judicial views of the great instrument they 
were called upon to construe. 

Unfortunately we are without a record of the 
debates in the Continental Congress. The thirteen 
volumes of the Journal disclose only motions, re- 
ports, resolutions and ordinances. Hence we can 
only judge from acts what views that body enter- 
tained of its own Powers. There is, however, in 
the closing part of the third volume of Wilson's 
Works an elaborate argument by Wilson entitled 
Considerations on The Bank of North America, pub- 
lished in 1785. So far as 1 know this is the earliest 
exposition of views concerning national sovereignty 
under the Articles of Confederation in the shape of 
a legal argument. 

In May, 1781, Robert Morris, the superintendent 
of Finance laid before the Continental Congress a 
plan of a bank, which was approved by a series 
of Resolutions, providing that a Charter should 
be granted so soon as subscriptions should be filled, 
directors chosen and application made to Congress. 
It was also recommended to the States that they 
provide by law that no other bank or bankers should 
be established or permitted within the States during 
the War: that the notes to be issued by the bank, 
and payable on demand, should be receivable in 
payment of all taxes, duties and debts due or that 
might become due or payable to the United States: 
that the legislatures be asked to pass laws making 
it felony without benefit of clergy to counterfeit 
such notes, and to pass such notes knowing them 
to be counterfeit, and also providing against fraud 


or embezzlement by the officers and servants of 
the bank. The conditions of subscription having 
been complied with, Congress granted a Charter 
under the title, “The President and Directors of 
The Bank of North America,” to certain individuals, 
of whom Wilson was one, on the 3lst of December, 
1781. This was done by an ordinance of incorpor- 
ation, a copy of which was forwarded by Morris to 
the Governors of each State asking for such State 
action as might be judged necessary to give the 
ordinance. its full operation. Pennsylvania re- 
sponded, on the 18th of March, 1782, by an Act 
for preventing and punishing the counterfeiting of 
the common seal, bank bills and bank notes of 
the Bank of North America; and on the first of 
April of the same year passed an “Act to incorpor- 
ate the subscribers to the Bank of North America,” 
reciting the ordinance of Congress, vesting all the 
powers usual to corporations upon the same in- 
dividuals as were named in the Congressional Char- 
ter, and declaring that this act should be construed 
and taken most favorably and beneficially for the 
corporation. Massachusetts, Connecticut and Rhode 
Island passed laws substantially similar. In 17835, 
the Treaty of Peace being eighteen months old, the 
repeal of the Pennsylvania act was attempted. 

It was in opposition to this that Wilson’s argument 
was made. He insisted on two points of great in- 
terest, and occupied advanced ground, anticipating 
by many years the views of Hamilton_as Secretary 
of the Treasury, and the decisions of Marshall. He 
even anticipated the doctrine of the Dartmouth Col- 
lege case. The argument shows the depth, the bold 
ness and the originality of Wilson as a constitutional 
lawyer, and is as remarkable for its simplicity as 
for its strength. 

He presented but two questions; first, Is the 
Bank of North America constitutionally instituted 
and organized under the charter by Congress? and 
second, Would it be politic in the legislature of 
Pennsylvania to revoke the charter it had granted? 
Both of these he regarded as: of “national” im- 
portance, 

Observe the use of the word National, and con- 
sider the time when it was used. The only existing 
frame of Federal Government at the date of the 
charter—December, 1781—was under the Articles of 
Confederation, and was but nine months old. Those 
Articles were reported to Congress late in 1777 by 
a Committee appointed in July, 1776, but the req- 
uisite number of States had not ratified them until 
March, 1781. Observe now the difficulties that 
Wilson had to overcome. The Second Article de- 
clared that, “Each State retains its sovereignty, 
freedom and independence, and every power, juris- 
diction and right which is not, by the Confederation, 
expressly delegated to the United States in Congress 
assembled.” In none of the Thirteen Articles was 
there a delegation of the power to grant charters 
ot incorporation. Congress, however, had exercised 
the power to grant charters of incorporation, being 
“convinced,” as the Preamble to the Ordinance of In- 
corporation declared, “of the support which the finances 
of The United States would receive from the estab- 
lishment of a national bank.” 

Wilson met the situation without evasion. He 
conceded that there was no express delegation of 
power to sustain the Act, but he denied that the 
power as exercised was one of those reserved by 
the Second Article to the States. Herein lies the 
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oldness and the originality of his conception. He 
livined the thought, now so familiar to us, that the 
vovernment, resulting from the union of several 
vovernments separately incompetent, possessed in- 
erent sovereignty over matters of general concern. 
He clearly saw that a government of limited powers, 
but entrusted with the accomplishment of certain 
objects beyond the reach of the confederating states, 
was as to those objects inherently supreme. He 
argued that none of the States previous to the Con- 
federation could have chartered a bank for North 
\merica—‘“in other words commensurate to the 
United States.” No State could pretend to exercise 
any power or act of sovereignty over all the other 
States or any of them. Hence the incorporation 
of the Bank by Congress did not rest on any power, 
which, under the Articles of Confederation could 
have been or must have been expressly delegated. 
But though Congress derived from the particular 
States no power, jurisdiction or right which was 
not expressly delegated, it did not follow that the 
United States had no other powers than those ex- 
pressly delegated. “The United States had general 
rights, powers and obligations, not derived from any 
particular States, nor from all the particular States, 
taken separately, but resulting from the union of 
the whole,” and therefore it had been provided by 
the Fifth Article of the Confederation “that for the 
more convenient management of the general interests 
of the United States delegates shall be annually 
appointed to meet in Congress * * * For many 
purposes the United States must be considered as 
one undivided, independent nation, and as possessed 
of all the rights, powers and properties by the law 
of nations incident to such.” Now mark these 
words: “Whenever an object occurs, to the direc- 
tion of which no particular State is competent, the 
management of it must, ofYnecessity, belong to the 
United States in Congress assembled. There are 
many objects of this extended nature.” He cited 
the purchase, sale, defense and the government of 
lands not within any State as covered by the Res- 
olution that the western territory should be divided 
into distinct States. An institution for circulating 
paper and establishing its credit over the whole 
United States was of the same general character. The 
Act of Independence, made for the general interest, 
and before the Articles of Confederation, was of the 
same character. The Confederation was not in- 
tended to weaken or abridge the rights of the 
United States.- It was not intended to transfer gen- 
eral sovereignty to particular States or to any of 
them. The sovereign powers resulting from the 
Union were vested in and had been exercised by 
Congress before the Confederation, and remained 
vested. “The Confederation clothed the United 
States with many, though, perhaps not with “suff- 
cient powers ; but of none did it disrobe them. * * * 
Rights may be vested in a political body, derived 
solely from the union of those members.” 

I need not pursue the matter. The outline 
given indicates the vast scope of his thoughts. It 
is not too much to say that in Wilson’s reasoning 
is to be found the marrow of all subsequent argu- 
ments in favor of the incidental and implied powers 
of the present Federal government. He anticipated 
in substance the reasoning of Marshall in Cohens 
vs. The State of Virginia, 6 Wheaton, 381, and 
pointed out the basis on which rests so many of the 
subsequent decisions of the Supreme Court of the 


United States to the effect that where the object 
sought to be accomplished is national in its charac- 
ter, the government of the United States has the 
power to use any means to accomplish that object 
not expressly prohibited. In short, Wilson, in 1785, 
had sounded the keynote of National Sovereignty. 

In support of his second point that it would not 
be politic for Pennsylvania to revoke the State 
charter, he urged, first, that the proceeding would 
be nugatory, because the recall of the State char- 
ter could not repeal that of the United States, and, 
second, because though the legislature might de- 
stroy the legislative operation, yet it could not undo 
the legislative acknowledgment of its own act. The 
act formed a charter of compact between the legis- 
lature and the bank. This he proceeded to sustain 
by a demonstration almost identical with the rea- 
soning of Marshall in Fletcher v. Peck, 6 Cranch, 
87, and in the Dartmouth College case, 4 Wh. 518. 

Two years later, we find Wilson, as one of the 
Framers of the Constitution of the United States, 
contending on all points that a National govern- 
ment was preferable to one purely federative, and 
that it did not involve the destruction of the in- 
dividuality and sovereignty of the States. In mat- 
ters of national concern there had to be national su- 
premacy. Of necessity there must exist in every 
government a power from which there was no ap- 
peal, and which for that reason, might be termed 
supreme, absolute and uncontrovertible. Where 
did the power reside? In Britain, in the Parliament, 
but the British Constitution was just what the 
British Parliament pleased. “To control the power 
and conduct of the legislature by an overruling 
Constitution was an improvement in the science 
and practice of government reserved to the Amer- 
ican States.” The underlying principle, however, 
was that the supreme power resided in the people 
and they never parted with it. “If the error be in 
the legislature, it may be corrected by the consti- 
tution; if in the constitution, it may be corrected 
by the people. There is a remedy, therefore, for 
every distemper in government, if the People are 
not wanting to themselves.* * * * If we take an 
extended and accurate view of it, we shall find the 
streams of power running in different directions, 
in different dimensions, and at different heights, 
watering, adorning and fertilizing the fields and 
meadows, through which their courses are led; but 
if we trace them, we shall discover, that they all 
originally flow from one abundant fountain. In 
this constitution, all authority is derived from The 
People.” 

Such was the political creed, as expressed by 
himself, of James Wilson. 

I now turn to James Iredell. On the 26th of 
August, 1787, while the Federal Convention was 
still sitting in Philadelphia behind closed doors, and 
its work and the views of members were still un- 
known to the public, Iredell, writing to Richard 
Dobbs Spaight concerning the decision of the lower 
court in the famous case of Bayard vs. Singleton (1 
Martin, 42) used this remarkable language. “In 
regard to the late decision at Newbern, I con- 
iess it has ever been my opinion, that an act in- 
consistent with the Constitution was void; and that 
the judges, consistently with their duties, could 
not carry it into effect. The Constitution appears 
to me to be a fundamental law, limiting the powers 
of the legislature, and with which every exercise 
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of those powers must, necessarily be compared. 
* * * * The Constitution, therefore, being a funda- 
mental law, and a law in writing of the solemn nature 
I have mentioned (which is the light in which it 
strikes me), the judicial power, in the exercise of 
their authority, must take notice of it as the ground 
work of that as well as of all other authority; and 
as no article of the Constitution can be repealed 
by a legislature, which derives its whole power 
from it, it follows that the fundamental unrepealable 
law must be obeyed, by the rejection of an act founded 
on an authority not given by the people, and to which, 
therefore, the people owe no obedience. It is not that 
the judges are appointed arbiters, and to determine as 
it were upon any application, whether the Assembly have 
or have not violated the Constitution ; but when an act 
is necessarily brought in judgment before them, they 
must unavoidably determine one way or another. If it 
is doubted whether a subsequent law repeals a 
former one, in) a case judicially in question, the 
judges must decide this; and yet it might be said, 
if the legislature meant it a repeal, and the judges 
determined it otherwise, they exercised a negative 
on the legislature in resolving to keep a law in 
force which the Assembly annihilated. This kind 
of objection, if applicable at all, will reach all ju- 
dicial power whatever, since upon every abuse of 
it (and there is no power but what is liable to abuse) 
a similar inference may be drawn; but when you 
once establish the necessary existence of any power, 
the argument as to abuse ceases to destroy its 
validity, though in a doubtful matter it may be of 
great weight.” 

Thus did the great North Carolinian fourteen 
years before the case of Marbury vs. Madison (1 
Cranch, 137) proclaim doctrines which have made 
Marshall famous. Critics of language and of legal 
logic may well hesitate before awarding primacy 
to either, but none can deny Iredell’s claim to pri- 
ority of statement. I would not have it thought 
that the doctrine was novel. George Wythe of 
Virginia had announced it in Commonwealth vs. 
Caton, (4 Call, Vr. 5-21) in 1782, so too did David 
Brearley of New Jersey in 1784, in the case of 
Holmes vs. Walton (referred to in State vs. Park- 
hurst, 4 Halstead (N. J.), 444, Appendix) and 
James M. Varnum of Rhode Island in 1786 in the 
case of Trevitt vs. Weeden, all of which preceded 
the case of Bayard vs. Singleton. But the significance 
of Iredell’s masterly presentation of his views is that 
the letter which I have quoted was in answer to a com- 
plaint of Spaight that the decisions of the judges were 
“an assumption of authority,” and that “the State in- 
stead of being governed by the representatives in Gen- 
eral Assembly would be subject to the will of three 
individuals who united in their own persons the legis- 
lative and judiciary powers, which no monarch in 
Europe enjoyed and which would be more despotic than 
the Roman Decemvirate, and equally as insufferable.” 
In 1792 in the case of Bowman vs. Middleton (1 
Bay 252) the Supreme Court of South Carolina 
held an act of a Colonial legislature passed in 1712, 
as ipso facto void because in contravention of Magna 
Charta. In view of this striking list of cases from 
New England to the Carolinas, all prior to Marbury 
vs. Madison, the well informed student of our legal 
development may well disregard charges against 
John Marshall of indulgence in novelty of doctrine 
or usurpation of power. 

In 1788, Iredell, over the signature of Marcus, 
published a pamphlet entitled “Answers to Mr. 


Mason’s objections to the New Constitution Rec- 
ommended by the Late Convention at Philadelphia.” 
Of this paper it has been said, “the author was 
immediately recognized by his vigor, as a giant by 
the imprint of his foot.” There were eleven ob- 
jections and as many specific answers all closely 
reasoned, I shall present but one—the fourth—as 
a sample of Iredell’s method. “Mr. Mason has as- 
serted, ‘that the judiciary of the United States is 
so constructed and extended, as to absorb and de- 
stroy the judiciaries of the several States.’ How 
is this the case? Are not the State judiciaries left 
uncontrolled as to the affairs of that State only? In 
this as in all other cases, where there is a wise 
distribution, power is commensurate to its object. 
With the mere internal concerns of a State Congress 
are to have nothing to do. In no case but where 
the union is in some measure concerned, are the 
Fedefal courts to have jurisdiction. The State 
judiciary will be a satellite waiting upon its planet: 
That of the Union, like the sun, cherishing and pre- 
serving a whole planetary system. * * * * Will 
not every man see how irrational it is to expect 
that any government can exist which is to be fet- 
tered in its most necessary operations for fear of 
abuse?” . 

During July of 1788, the State Convention, con- 
sisting of 280 members, met at Hillsborough, N. C., to 
consider the adoption or rejection of the Federal 
Constitution. The President was Samuel Johnston, 
then Governor of the State, the preceptor and the 
father-in-law of Iredell. He was a Federalist, and 
the leaders in debate upon the floor were Iredell, 
Davie, Spaight, Maclaine and Steele. Against them 
was arrayed the most influential politician in the 
State, Wilie Jones, a democrat in theory, an aris- 
tocrat in habit, living sumptuously and clad in fine 
linen, but stealing his way into the hearts of farm- 
ers by smoking with them and chatting of crops, 
ploughs and cattle. With him were Caldwell, a 
civine, who dwelt in the mountains, and, though a 
man of the closet, ruled the views of his people 
through his charitable ministrations, and Judge 
Spencer of “a candid and temperate disposition,” 
and Timothy Bloodworth, “smith, farmer, doctor, 
watchmaker, wheelwright and politician.” Jones 
sought to cut off debate at the outset by moving 
that the question upon the Constitution should be 
put “as every man’s mind was made up.” This was 
promptly and successfully opposed by Iredell. Then 
Caldwell submitted abstract propositions, the ab- 
surdity and impracticability of some of which were 
exposed by Iredell, and the debate was on. We are 
told by the biographer of Davie that Iredell was 


“the leading spirit in the whole body, conspicuous 


for his graceful elocution, for the apt application 
of his varied learning, his intimate knowledge of 
the working of schemes of government, and his 
manly and generous temper.” The record shows 
that the burden of argument in favor of the Con- 
stitution fell upon Iredell, who spoke more fre- 
quently and at greater length than any other on the 
floor. His brother wrote him “I wish you could 
communicate your talent to me: There is no waste 
of language in your speeches. You say more in 
five words than is commonly expressed in fifty.” 
But Jones held his forces too well in hand to be 
beaten. The Convention determined neither to 
ratify nor to reject, but to recommend a declaration 
of Rights and twenty-six amendments, which in the 
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main were similar to those suggested in Virginia, 
and to await the action of the other hesitating 
States. It was not until after the Federal Govern- 
ment had been actually organized in March of 1789, 
and then through a second Convention in November 
of that year that North Carolina entered the Union. 
Among all the men of his State Iredell stood forth 
as the most conspicuous champion of the Const 
tution, like a Roman propugnator in the thick of 
the fray. 

It is a most impressive circumstance that the 
two men whose characters and careers I have but 
sketched, both of them of foreign birth but nur- 
tured from early manhood under American colonial 
conditions and tested by the fires of the Revolution, 
after displaying a remarkable similarity of thought 
and.action, should approach each other on converg- 
ing lines of public duty and finally find themselves, 
during the last eight years of lives all too brief, 
associated as colleagues in the final interpretation of 
the great organic instrument which one had helped 
to frame and the other to advocate. It is a no less 
impressive circumstance that in the first and only 
intellectual battle between them they should differ 
radically, a striking illustration of the freedom of 
thought fostered by our institutions. It is far more 
impressive still that such was the strength and 
originality of their conflicting views that each has 
been since regarded as the founder of a distinct 
school of Constitutional interpretation. The happy 
consequence has been that each school moderated 
the excesses of the other, and just as in celestial 
mechanics the elliptical pathways of the planets 
resulted from the conflict between centripetal and 
centrifugal forces, so in the domain of constitu- 


tional jurisprudence the rounded harmony of our 
system is the direct though unforseen resultant of 
the disagreement between Wilson and Iredell in 
Chisholm’s Executor vs. George, (2 Dalias 419). 
Before considering the renowned case which 
I have just named, let me pause to analyze the 
conditions which made such disagreement inevitable. 


The men differed in natural temperament. Wilson 
was of a sanguine, speculative, philosophic bent, 
with many of the qualities of a Locke or a Mon- 
tesquieu. Iredell was of a colder, less imaginative 
type, practical and business like. Wilson had been 
classically educated at the Scotch Universities, and 
had made himself familiar with Greek and Latin 
literatures, and the works of the great historians, 
and publicists. Herodotus, Thucydides, Plato, 
Tactitus, Livy, Clarendon, Grotius, Puffendorf, 
Vattel and Burlamaqui were among his favorite 
authors. Iredell had never been to an university, 
was largely self taught and preferred to dip into 
Coke-Littleton or Sellon’s Practice and had satu- 
rated himself with Blackstone. He was nine years 
younger than Wilson and had not acquired his 
breadth of view. But behind differences of temper- 
ament and education was the more important matter 
of contact with men. Wilson had spent a few 
months in New York before coming to Philadelphia, 
and before settling down to practice in the Colonial 
capital, had practiced law in Reading and Carlisle 
in Pennsylvania, and in Annapolis, Maryland. Ire- 
dell after reaching Edenton had never strayed. 
Wilson became a member of the Continental Con- 
gress, in close contact with statesmen from all 
parts of the old Thirteen, was familiar in the most 
intensive sense with all the weaknesses and defects 


of the Confederation, and knew, as but comparatively 
few men knew, the need for a strong National Gov- 
ernment. He had never been a judge of local courts, 
nor an Attorney General, and hence, while looking 
broadly at public affairs, had never learned the prac- 
tical difficulties of enforcing remedies, nor addressed 
himself to purely administrative problems. Iredell 
had been a Deputy Attorney General, a District 
Court Judge and finally Attorney General, and ~ 
necessarily had viewed legal questions arising with- 
in his State from the standpoint of their practical 
enforcement. He had never been a member of Con- 
gress, nor was he a member of the Federal Con- 
vention. His first field of action on an elevated 
plateau was when he served in the North Carolina 
Convention. 

It is plain, I think, that Wilson would not have 
been true to himself had he not maintained the 
theory of National Sovereignty, and that Iredell 
could not have been expected to do otherwise than 
maintain the doctrine of State Rights. 

We are now ready to consider and appreciate 
the manner in which both men bore themselves in 
the mighty judicial debate which marked the climax 
of their life achievements. 

In judging of the merits of the respective argu- 
ments advanced by Wilson and Iredell in support 
of their respective contentions we must divest our- 
selves, if such a thing be possible, of all knowledge 
of our own concerning the later decisions of the 
Supreme Court which have settled the method of 
construction of the Constitution. We must put our- 
selves in their positions considering a strictly novel 
question with minds unembarrassed by any pre- 
vious determination. It is only in this way that we 
can appreciate the originality, the boldness and the 
force of each man’s view. I shall confine myself to 
the opinions of these two justices, first because I 
am not writing upon the case at large, and next 
because in these two opinions is to be found 
the sharpest contrast of doctrine. In short, it is 
because of this, that each man has been since re- 
garded as the founder of separate schools of Con- 
stitutional thought. I shall begin with Iredell, 
because as the junior justice he opened the judicial 
discussion, and his opinion is the first to appear in 
Dallas’s report of the case. 

The suit was by Chisholm, Executor of a cit- 
izen of South Carolina, and himself a citizen of that 
State, against the State of Georgia. The cause of 
action does not appear, but the form was in assump- 
sit and from the return by the Marshall it appeared 
that process had been served on the Governor and 
Attorney General of Georgia. The suit-was brought 
ovtainally in the Supreme Court of the United 
States, and did not reach there by appeal. Georgia 
refused to appear. Thereupon the Attorney Gen- 
eral of the United States moved “That unless the 
State of Georgia shall, after reasonable previous 
notice of this motion, cause an appearance to be 
entered in behalf of the said State, on the fourth day 
of the next term, or shall then show cause to the 
contrary, judgment shail be entered against the 
said State, and a writ of enquiry of damages shall 
be awarded.” Ingersoll and Dallas of the Philadel- 
phia Bar, the Court then sitting in, Philadelphia, 
presented to the Court a written remonstrance and 
protestation on behalf of the State, against the ex- 
ercise of jurisdiction in the cause, but, in conse- 
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quence of positive instructions, they declined taking 
any part in arguing the question. 

Edmund Randolph, the Attorney General of the 
United States, who had been Governor of Virginia, 
and who had taken the initiative in the Federal Con- 
vention by presenting what is historically known as the 
Virginia Plan, then proceeded to discuss the motion 
under four forms, which it seems had been arranged 
. “at the pleasure of the court:” Ist, Could the State be 
made a defendant im any case in the Supreme Court 
at the suit of a private citizen of another State? 
2nd, If so, would assumpsit lie? 3rd, Was the service 
made, a competent service? 4th, By what process 
ought the appearance of the State to be enforced? 

Iredell and Wilson considered but the first two 
points. 

Iredell called it a “great cause,” and began, as 
might be expected from his exact training and ex- 
perience as a pleader, with a precise statement of 
the issue. “The action,” said he, “is an action of 
assumpsit. The particular question then before the 
Court’is, will an action of assumpsit lie against a 
State?” In abstracting this particular question from 
the general one, whether a State can in any instance 
be sued, you will observe that Iredell considered 
the second proposition of primary importance. In 
this circumstance alone we have the clearest revela- 
tion of the quality of Iredell’s mind. Trained as a 
deputy Attorney General, and by subsequent ex- 
perience as Attorney General, and accustomed as 
a district judge to view process critically, he men- 
tally inquired: What is the form of action? I< the 
form of action sustainable? Is the process usual 
and regular? Does it raise the main )juestion? If it 
does not, clearly it would be prema‘ure to pass on 
the deeper question of power, anc extra judicial 
to express sentiments not necessarily involved. Al- 
though these questions are not expressed in terms, 
I think that every exact lawyer will agree with me 
that they are discoverable in Iredel’s method of 
dealing with the case, and exhibit in the clearest 
light the eminently judicial qualities of his mind. 
It was the record he looked at, and it wis the record 
that bounded his vision. “Will an action of 
assumpsit lie against a State? If it will, it must be 
in virtue of the Constitution of the United States, 
and of some law of Congress conformable thereto.” 
There you have, in Iredell’s own words, the crux 
of his opinion. The answer justifying; the form of 
process resorted to must be found ia the Consti- 
tution and in an Act of Congress. He reviewed 
the entire judiciary Article of the Coastitution, and 

inted out that it provided. inter alia, for original 
jurisdiction in the Supreme Court in “controver- 
sies between a State and citizens of another State.” 
He then turned to the 13th Section of the general 
judicial Act of 24th September, 1789, entitled An 
Act to establish the Judicial Courts of the United 
States, which provided “That the Supreme Court 
shall have exclusive jurisdiction of all controversies 
of a civil nature where a Stite is a party, except 
between a State and its citiiens: and except also 
between a State and citizens of other States.” The 
Constitution was particular in expressing the 
arties who might be the objects of the jurisdiction, 
at, in respect to the subject raatter, used the word 
“controversies” only. The Act of Congress qualified 
the word “controversies” by the word “civil,” a 
well warranted qualification, cor it could not be pre- 
sumed by any reasonable mn that the general word 








“controversies” as used in the Constitution was in- 
tended to include criminal cases, which in all in- 
stances respecting a State were uniformly of a local 
nature and to be decided by State law. “What con- 
troversy of a civil nature could an individual main- 
tain against a State? The framers must have meant 
one of two things: Either, Ist in the conveyance of 
that part of the judicial power which did not relate 
to the execution of the other authorities of the 
general government (which within the restrictions 
of the Constitution were full and discretionary) to 
refer to antecedent laws for the construction of the 
general words used; or, 2nd to enable Congress in 
all such cases to pass all such laws as they might 
deem necessary and proper to carry the purposes 
of the Constitution into effect, either absolutely at 
their discretion, or at least in cases where the prior 
laws were deficient, if any such deficiency existed.” 
He scouted as novel and.untenable the argument 
of the Attorney General in these words: “His con- 
struction I take to be this: “That the moment a 
Supreme Court is formed, it is to exercise all the 
judicial power vested in it by the Constitution, by 
its own authority, whether the Legislature has pre- 
scribed methods of doing so, or not.’ My concep- 
tion of the Constitution is entirely different. I con- 
ceive that all the Courts of the United States must 
receive, not merely their organization as to the 
number of Judges of which they are to consist, but 
all their authority, as to the manner of their pro- 
ceeding, from the Legislature only. * * * Having a 
right thus to establish this Court, and it being capa- 
ble of being established in no other manner, I con- 
ceive it necessarily follows, that they are also to 
direct the manner of its proceedings * * * Subject 
to the Constitution, the whole business of organiz- 
ing the Courts, and directing the methods of their 
proceedings where necessary, I conceive to be in 
the discretion of Congress. If it shall be found on 
this occasion, or on any other, that the remedies 
now in being are defective, for any purpose it is 
their duty to provide for, they no doubt will provide 
others. It is their duty to legislate so far as is 
necessary to carry the Constitution into effect. It 
is ours only to judge. We have no reason, nor any 
more right to distrust their doing their duty, than 
they have to distrust that we all do ours. There is 
no part of the Constitution, that I know of, that 
authorizes this Court to take up any business where 
they left it, and, in order that the powers given in 
the Constitution may be in full activity, supply their 
omission by making new laws for new cases; or, 
which I take to be the same thing, applying old 
principles to. new Cases materially different from 
those to which they were applied before. * * * If 
therefore this Court is to be (as I consider it) the 
organ of the Constitution and the law, not of the Con- 
stitution only, in respect to the manner of its 
proceeding, we must receive our directions from 
the Legislature in this particular, and have no right 
to constitute ourselves an Officina brevium, or take 
any other short method of doing what the Consti- 
tution has chosen (and, in my opinion, with the 
most perfect propriety) should be done in another 
manner.” 

He then referred to the 14th Section of the Ju- 
dicial Act, and, after enumerating the special writs 
there mentioned such as scire facias, habeas corpus 
and “all other writs specially provided for by statute 
which may be necessary for the exercise of their 
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espective jurisdictions,” pointed out that these 

cording to the express terms of the statute must 

» “agreeable to the principles and usages of law.” 
‘le then proceeded, in a most exhaustive discussion 
if English cases, covering page after page, to dem- 
onstrate that the remedy against the Crown was not 
by way of assumpsit but by petition. He refused to 
recognize the analogy of suits against corporations 
to suits against a State. Corporations were crea- 
tures, States were sovereigns. They did not owe 
their origin to the government of the United States. 
hey were in existence before it, and derived their 
authority from “the same pure and sacred source 
as itself; the voluntary and deliberate choice of the 
people.” The distinctions between corporations 
and a State were so palpable that he could never 
admit that a system of law calculated for one class 
of cases was to be applied, as a matter of course, 
to the other without admitting, as he conceived, that 
the distinct boundaries of law and Legislation would 
be confounded “in a manner that would make courts 
arbitrary, and in effect makers of a new law, instead 
of being (as certainly alone they ought to be) 
expositors of an existing one.” 

In conclusion, he said: “I have now, I think, 
established the following particulars:—Ist, That 
the Constitution, so far as it respects the judicial 
authority, can only be carried into effect by acts 
of the Legislature appointing Courts, and prescrib- 
ing their methods of proceeding. 2nd, That Con- 
gress has provided no new law in regard to this 
case, but expressly referred us to the old. 3rd, That 
there are no principles of the old law, to which we 
must have recourse, that in any manner authorize 
the present suit, either by precedent or by analogy. 
The consequence of which, in my opinion, clearly 
is that the suit in question cannot be maintained, 
nor, of course, the motion made upon it be com- 
plied with.” 

Wilson’s point of view was diametrically op- 
posite. Instead of first looking at the record, he 
looked first at the Constitution. He saw a vision 
of the Nation that was to be, his mind quivering 
with ecstacy as he looked. He divined the future, 
while reflecting on the past, and rose to heights of 
judicial inspiration. He saw a strong principle 
at work destroying technical difficulties as acid eats 
into metal. As Copernicus tore himself away from 
Ptolemaic doctrines and established the heliocentric 
theory, so Wilson announced the basic principles 
of National Sovereignty. 

His opening words are these: “This is a case 
of uncommon magnitude. One of the parties to 
it is a State: certainly respectable, claiming to be 
sovereign. The question to be determined is, whether 
this State, so respectable and whose claim soars 
so high, is amenable to the jurisdiction of the Su- 
preme Court of the United States. This question, 
mportant in itself, will depend on others, more im- 
portant still; and may, perhaps, be ultimately re- 
solved into one, no less radical than this—‘do the 
People of the United States form a Nation?” 

He examined it first by the principles of general 
jurisprudence. He inquired into the meaning of 
the word Sovereign. “To the Constitution of the 
United States the term sovereign is totally unknown. 
There is but one place where it could have been 
used with propriety. But even in that place it 
would not, perhaps, haye comported with the deli- 
cacy of those who ordained and established that 


Constitution. They might have announced them- 
selves “Sovereign” People of the United States: But 
serenely conscious of the fact, they avoided the osten- 
tatious declaraton.” * * * * “In one sense the word 
sovereign had for its correlative, subject. In this 
sense the term can receive no application, for it has 
no object in the Constitution of the United States. 
Under that Constitution there are citizens but no 
subjects. ‘Citizen of the United States.’ ‘Citizen 
of another State.’ ‘Citizens of different States.’ ‘A 
State or citizens thereof.’ The term subject occurs, 
indeed once in the instrument, but to mark the con- 
trast strongly, the epithet ‘foreign’ is prefixed.” 

He then examined the meaning of the word 
State. In his view it meant “a complete body of 
free persons united together for their common bene- 
fit, to enjoy peaceably what is their own, and to 
do justice to others. It is an artificial body. It has 
its affairs and its interests. It has its rules; it has 
its rights, and it has its obligations. It may acquire 
property distinct from its members. It may incur 
debts to be discharged out of the public stock, not 
out of the private fortunes of individuals. It may 
be bound by contracts and for damages arising from 
the breach of those contracts.” * * * * If justice 
is not done; if engagements are not fulfilled, is it 
upon general principles of right, no less proper, in 
the case of a great number, than in the case of an 
individual, to secure, by compulsion, that which 
will not be voluntarily performed? Less proper it 
surely cannot be. The only reason, I believe, wh 
a free man is bound by human laws is that he bin, 
himseif. Upon the same principles, upon which he 
becomes bound by the laws, he becomes amenable 
to the courts of justice which are formed and au- 
thorized by those laws. If one free man, an original 
sovereign, may do all this, why may not an aggre- 
gate of free men, a collection of original sovereigns 
do likewise? If the dignity of each singly is undimin- 
ished, the dignity of all jointly must be unimpaired. 
A State, like a merchant, makes a contract. A dis- 
honest State, like a dishonest merchant, wilfully 
refuses to-discharge it: the latter is amenable to a 
court of justice: upon generaly principles of right, 
shall the former when summoned to answer the 
fair demands of its creditor, be permitted, proter-- 
like, to assume a new appearance, and to insult him 
and justice, by declaring J] am a sovereign State? 
Surely not.” 

He then drew together the branches of the 
argument by this bold and striking declaration. 
Each word is fraught with meaning, and contains a 
pregnant thought: “As a Judge of this Court, I 
know, and can decide upon the knowledge that the 
citizens of Georgia when they acted upon the large 
scale of the Union, as a part of “The People of the 
United States” did not surrender the Supreme or 
Sovereign Power to that State, but, as to the pur- 
poses of the Union, therefore, Georgia is Not a 
Sovereign State. If the judicial decision of this 
case forms one of those purposes, the allegation that 
Georgia is a sovereign State is unsupported by 
the fact.” 

Those sentences contain the crux of Wilson’s 
opinion. If I may be pardoned for introducing a 
medical term into a legal paper, I would say that 
they constitute the foetus of the National doctrine. 

He then examined the question by the laws and 
practice of different States and Kingdoms, display- 
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ing a wide range of reading, and, in reviewing Eng- 
lish authorities, cited the Mirror of Justices and 
Bracton to the effect that in receiving justice the 
King should be placed on a level with the meanest 
person in the Kingdom. “True it is,” he admitted, 
“that now in England the King must be sued in his 
courts by Petition; but even now, the difference is 
only in the form, not in the thing. The judgments 
or decrees of those courts will substantially be the 
same upon a precatory as upon a mandatory process.” 
He then asked: Could the Constitution of the 
United States vest a jurisdiction over the State of 
Georgia? By slow degrees and many historical ex- 
amples he worked his way to the final thought that 
as the Constitution was the result of the united 
wills of all the people of the United States, includ- 
ing the people of Georgia, it was competent for a 
United People, distinct from the individual aggre- 
gations of people constituting separate states, to 
bind itself by the terms of its constitution which 
was the product of the union, and to exact obedience 
to national mandates even from the States them- 
selves. The Constitution was framed not for the 
States, nor by the States, but for the Nation and by 
the People of the Nation. I am not using his words, 
but I have, I think, summarized accurately his con- 
tention. He pointed out that in England the body 
olitic was Parliament. The People were no where. 
he King, the Lords and the Commons together 
formed the corporation or body politic of the King- 
dom. In the United States it was the people who 
spoke the Government’ into existence. The truth 
was often lost sight of by the exaltation of the 
States. “The States, rather than the people, for 
whose sake the States exist, are frequently the ob- 
jects which attract attention.” The inaccuracy of 
political conception was fostered by inaccuracy of 
common speech. “Is a toast asked? “The United 
States,’ instead of ‘The People of the United States’ 
is given. This is not politically correct. The toast 
is meant to present to view the first great object in 
the Union. It presents only the second. It pre- 
sents only the artificial person, instead of the natural 
persons who spoke it into existence.” When Homer 
enumerated the other nations of Greece whose forces 
acted at the siege of Troy, he arranged them under 
the names of their Kings, but when he came to the 
Athenians he called them the People of Athens. 
Demosthenes always addressed his countrymen as 
“Oh, Men of Athens.” “With the strictest pro- 
priety, therefore, classical and political,” Wilson 
declared “our national scene opens with the most 
magnificent object which the nation could present. 
‘The People of the United States’ are the first per- 
sonages introduced. Who were those people? They 
were the citizens of the United States each of which 
had a separate constitution and government and all 
of which were connected together by Articles of 
Confederation. To the purposes of public strength 
and felicity, that Confederacy was totally inade- 
quate. A requisition on the Several States termi- 
nated its legislative authority; Executive and Judi- 
cial Authority it had none. In order, therefore, to 
form a more perfect union, to establish justice, ensure 
domestic tranquility, to provide for the common 
defence, and to secure the blessings of liberty, those 
people, among whom were the people of Georgia, 
ordained and established the present Constitution. 
By that Constitution legislative power is vested, 
Executive power is vested, judicial power is vested. 
The question now, opens’ fairly to our view. Could 





the people of those States, among whom were those 
of Georgia, bind those States and Georgia among 
the others by the legislative, executive and judicial 
power so vested? If the principles on which I have 
founded myself are just, this question must un- 
avoidably receive an affirmative answer. If those 
States were the work of those people; those people, 
and, that I may apply the case closely, the people 
of Georgia in particular, could alter as they pleased 
their former work. To any given degree, they could 
diminish as well as enlarge it. Any or all of the 
former States powers, they could extinguish or trans- 
fer.” The inference was plain that those people, 
inclusive of the people of Georgia could vest juris- 
diction or judicial power over those States and over 
the State of Georgia in particular. 

Had they done so? Did “those people” mean 
to exercise their undoubted power? Did “those 
people” intend to bind “those States” by the Legis- 
lative power vested ‘by the Constitution? Surely 
it could not be contended that the Legislative power 
of Congress was meant to have no operation on the 
States. Did the people of the United States intend 
to bind the Several States by the Executive power 
of the national government? The answer must be 
in the affirmative. Ever since Bracton’s day it had 
been a maxim that “it would be superfluous to make 
laws, unless those laws, when made, were to be en- 
forced.” When the application of them was doubt- 
ful or intricate, judicial authority was necessary. 
One of the declared objects of the Constitution was 
to establish justice. Whoever considered “in a com- 
bined and comprehensive sense the general texture 
of the Constitution,” must be satisfied that the 
People of the United States intended to form them- 
selves into a nation for national purposes. “They 
instituted for such purposes a national government, 
complete in all its parts, with powers Legislative, 
Executive and Judiciary, and in all those powers 
extending over the whole nation.” It would be 
indeed incongruous that with regard to such pur- 
poses, any man, or body of men, any person natural 
or artificial should be permitted to claim successfully 
an entire exemption from the jurisdiction of the 
national government. Such a claim, crowned with 
success, would be requgnant to our very existence 
as a Nation. All trains of deduction converged and 
united upon this point. 

Finally, the express language of the Constitu- 
tion put the matter beyond all doubt. “The judicial 
power of the United States shall extend to contro- 
versies between two States.” Clearly one of the 
States must be a defendant. “The judicial power 
of the United States shall extend to controversies 
between a State and citizens of another State.” 
Could legal language be clearer, could all the nice- 
ties of the strictest pleading describe with more 
precise accuracy the cause now depending? “Causes, 
and not parties to causes are weighed by justice, 
in her equal scales: On the former solely, her atten- 
tion is fixed: To the latter, she is, as she is painted, 
blind.” Tried by all the touchstones of general 
jurisprudence, by the laws and practices of States 
and Kingdoms, and by the Constitution of the 
United States, from all combined, the inference was 
that the action would lie. 

Chief Justice Jay, and Justices Blair and Cush- 
ing, in separate opinions, concurred in this. 

I confess that I do not know where to find 
throughout the whole mass of judicial utterances 
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since that August term, 1792, more impressive 
presentations of a fundamental question from op- 
posite points of view than those of Wilson and 
Iredell. But when I consider that they are the 
first to be encountered in the books, and are the 
products of minds working without the assistance 
of prior adjudications, I regard them with admira- 
tion. Yet while in seeming opposition, they are not 
in antagonism. Nowhere does Iredell confute or 
attempt to challenge Wilson’s majestic reasoning. 
Nowhere does Wilson pause to notice Iredell’s con- 
tention that the powers of the Constitution relating 
to the Judiciary can become effective only through 
an Act of Congress. The result has been, happily 
for ourselves, that both doctrines have stood. Wil- 
son’s theory and its propulsive force have supplied 
the necessary stimulus and energy to Congressional 
action. Iredell’s protest against spontaneous con- 
stitutional self enforcement has protected us against 
excessive Or. capricious exercises of judicial power. 
Wilson’s opinion in itself a constitutional 
dynamo: Iredell’s a constitutional regulator, without 
which the engine would have thrashed itself to 
pieces. 

The case of Chisholm, Executor, vs. The State 
of Georgia and the opinions of the Judges are not 
as well known and not as frequently read as they 
deserve to be. This is largely due to the fact that 
two days after the decision was pronounced, such 
was the anti-federal fury, the Eleventh Amendment 
to the Constitution was proposed to Congress and 
formally acted ypon in December, 1793. It was not 
declared adopted by the United States until January, 
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1798. In the meantime the Court refused to bend, 
and after a year rendered judgment by default and 
ordered an inquiry of damages. The plaintiff, how- 
ever, confronted by a Statute of Georgia denouncing 
the penalty of death against any one who presumed 
to enforce any process, prudently awaited action 
on the proposed amendment. In February, 1798, 
the case of Hollingsworth vs. Virginia (3 Dallas 
378) being before the Court, it was declared that, 
in view of the amendment, jurisdiction was re- 
nounced “in any case past or future, in which a 
State was sued by citizens of another State, or by 
citizens or subjects of any foreign State.” Hence 
interest in the case as a precedent slept until awak- 
ened in the Virginia Coupon Cases, (114 U. S. 270) 
and Hans vs. Louisiana, (134 U. S. 1) in 1889. In 
the last named case the whole subject of the suability 
of a State is fully discussed by Mr. Justice Bradley. 

The value of the utterances of Wilson and Ire- 
dell can never be lost. They form a part not only 
of the pattern but of the texture of our national 
jurisprudence. They struck as by intuition, directly 
on the results of reasoning which is still considered 
sound. Time, which gnaws and diminishes many 
reputations, has left their untouched. 

In the quiet burying ground of the Johnston 
family at Edenton, on the 20th of November, 1906, 
a cenotaph to the memory of James Wilson was 
dedicated in the presence of the Governor and Chief 
Justice of North Carolina and the Governor of Penn- 
sylvania. It stands but a few feet away from the 
grave of Iredell. Though Pennsylvania claimed and 
now guards the ashes of her son, the memory of the 
close association of these two useful and productive 
lives is preserved in North Carolina. 
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“Is the Federal Estate tax deductible on the in- 
come tax return of an estate in the course of settle- 
ment ?” 

This question is of practical interest and impor- 
tance to the bar all over the country. 

The Federal*Income Tax law says that “there 
shall be allowed as deductions taxes paid or 
accrued imposed by the authority of the 
United States, except income, war profits and ex- 
cess profits taxes.” 

Article 134 of Regulations 45, issued by the 
Treasury Department in connection with income 
tax returns, deals with inheritance taxes. Article 
134 states that “Federal estate taxes are not de- 
ductible” on the income tax return of an estate. The 
reasons for this ruling are not stated, except ap- 
parently by reference to the reasons given for not 
allowing the deduction of state inheritance taxes. 

Judge Hand in Prentiss v. Eisener (260 Fed. 
Rep. 589) decided that the New York transfer tax 
was not a tax imposed upon a legatee or property 
or rights accruing to a legatee and, therefore, 
could not be deducted from the income tax return of 
the legatee. Judge Hand said, however, that re- 
gardiess of any question of inconsistency as to dis- 
tinction between capital and income, “The 
language of the act would apparently make transfer 
taxes a necessary deduction, if they are charges 
against the person receiving the property, or against 
either the property or the right accruing to him.” 
It was only because a legatee was not in that posi- 
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tion that Judge Hand refused to allow the deduc- 
tion. 

When dealing with the return of an individual, 
therefore, there can be no question of deducting an 
estate tax, but when dealing with the return of an 
estate in the course of settlement, which is treated 
as an entity or person, for income tax purposes, the 
question immediately arises, which cannot arise in 
regard to an individual. 

The return is made by the executors for the es- 
tate, but it is not the executors who are taxed. Their 
connection with the estate is purely that of represen- 
tatives. 

As Judge Hand describes the New York trans- 
fer tax in words which are still more clearly ap- 
plicable to the federal estate tax, there is a cutting 
out of a part of the estate ; in other words, an excise. 
rhis process takes place before it gets to any lega- 
tees or beneficiaries. But, as the personified estate 
does not come into existence until the death and as 
the tax does not come into operation until the death, 
is not the tax imposed upon the estate as a personi- 
fied entity, of which the executors are mere repre- 
sentatives? 

The Circuit Court of Appeals for the Third Cir- 
cuit states in the opening paragraph of the opinion 
in Lederer, Collector, v. Northern Trust Co., (262 
Fed. Rep. 252) that an estate tax is a tax “imposed” 
upon the estate. The court for the Second Circuit 
agrees (267 Fed. at p. 19). As the tax must -be im- 
posed upon something, there is nothing for it fo be 
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imposed upon except the estate and it does not 
seem in any sense a tax paid by the estate “on be- 
half of another” within the reasoning of Article 134 
of the Treasury regulations. It seems to be on the 
same footing as any other excises, which, under 
Treasury Articles 131-132, are clearly deductible in 
proper cases. 

Do not the mandatory words of the act clearly 
require the deduction? Do not the recent opinions 
above mentioned handed down since Article 134 
was adopted, by their reasoning overrule the last 
sentence in Article 134? Are not Articles 131 and 
132 the regulations applicable to a return by an es- 
tate in the course of settlement? 

In an opinion of April 10, 1920 delivered to the 
Secretary of the Treasury by the Acting Attorney- 
General (see Bulletin 16-20 Income Tax Rulings 
pages 447-50) it was declared that the federal estate 
tax was not deductible because the government 

Takes out of the estate a certain part as a transfer 
tax. The remainder passes and becomes the estate, 
the income of which is taxable while it is being ad- 
ministered. When the estaté passes into the possession 
of an executor, he holds in trust for the United States 
that portion which is required to be deducted as a 
transfer tax. The remainder is the estate which he 
holds in trust for creditors and beneficiaries, and the 
income of which is taxable. When he pays to the gov- 
ernment that which he has been holding in trust for 
it, he pays nothing out of the estate, the income of 

which is subject to tax. The law separates this part 
of the original estate from that which is to be treated 
as the estate for the purposes of income tax. 

Is it possible that this reasoning can be sound 
on any conceivable theory of law? Is there any 
other discussion of taxation which is authority for 
the statement that the executors hold the unascer- 
tained amount of a tax as a separate trust for the 
government from the moment of the death? Is not 
this an extraordinary position for the government 
to take? Apparently somebody in the Treasury De- 
partment seems to have thought so, for the follow- 
ing ruling appeared on page 18 of Bulletin 36-20: 

The attorney-general having stated his opinion 
(Ruling 875, page 46, bulletin 16-20), that when an 
estate passes into the possession of an executor, he 
holds in trust for the United States that portion which 
is required to be deducted as a transfer tax, the ques- 
tion has been presented whether the executor will be 
required to pay income tax upon the interest earned 
by the amount so held, for the benefit of the Gov- 
ernment. 

Held, that the setting aside of a certain sum be- 
longing to an estate for the liquidation of estate taxes 
does not establish a trust within the meaning of sec- 
tion 219 of the Revenue Act of 1918. Any amount 
received by the executor as interest upon the sum so 
held is income to the estate and is taxable in the same 
manner and to the same extent as other income accru- 
ing to the estate. 

It is difficult to see how any other ruling could 
have been made but, that being so, what becomes of 
the reasoning and the results of the reasoning of 
the o apion of the acting attorney-general of April 
10, 1 

How i is it possible as a matter of common sense 
for the government to say as in the opinion of April 
10 that an executor, “when he pays the estate tax 
does not pay it out of the estate, which in his hands 
is subject to taxation” when as a matter of fact he 
does exactly that thing? Can the government, hav- 
ing established the position in the Prentiss case that 
the tax is not imposed on the legatee, now take the po- 
sition on the other side of the fence and say that it is 
not imposed upon anybody, not even upon the personi- 


fied estate, but that the amount of the tax is “caught on 
the fly” by the government, like a piece broken off as 
the estate flies through the atmosphere, perhaps, with 
estate flies through the atmosphere, perhaps, with 
the departing spirit of its owner until the govern- 
ment has snatched a piece away and then the dis- 
turbed spirit has dropped the remainder into the lap 
of the executor or the administrator? 

Is not the language of the statute sufficiently 
clear and mandatory to call for a prompt reconsider- 
ation by the law department of the government of 
the opinion of April 10, instead of leaving. the mat- 
ter uncertain and putting estates all over the coun- 
try to the trouble and expense of making payments 
and then waiting for refunds in case of a later de- 
cision? Is not the matter so clear that the law de- 
partment can settle it finally without any necessity 
of bothering the Supreme Court of the United States 
or any other Court? F. W. GRINNELL. 

608 State St., Boston, Mass. 





A VERMONT SHERIFF 
eS 

He drove a bright-eyed Morgan nag 
No other horse in town could tag; 
Jest hand him out a writ and John, 
His man, would slap the harness on, 
Then up he’d climb and off he’d go 
And get a mile, the first you’d know; 
He never asked what kind of writ 
It was, By Gum! or who it hit; 
Replevin, trespass, trover, case, 
And debt, he served with even grace. 


It made no difference to him, 

Who ’twas he ‘tached, Jerome or Jim; 
He didn’t care a broken reed 

Who ’twas he sued, or who trusteed; 

He left no papers on the place, 

But run his process up your face ; 

He'd sell you out with equal zest, 

From grandpa’s clock to grandma’s chest; 
You couldn’t make him hem or haw, 

And all he’d say was, “Law ig law.” 


The constables in every town 

Looked up to him instead of down; 
There wasn’t one as tall as he, 

Nor one as stiff as he could be; 

His word was stronger than a fort 
And went an awful ways in court; 
The lawyer that was smart, was loath 
To ever let him take the oath; 

He'd simply say, “You’re Sheriff, Sir, 
And served this writ on Widder Burr? 


When ’round his bailiwick he flew, 
Some showed their heads and.some withdrew ; 
One scout, with wool around his chops, 
A-legged it for the mountain tops; 
One duck he ‘tached was so bestirred 
He sold his pig and paid a third; 
A chap that worked at A. O. Hood's 
Lit out for Sydney Weston’s woods ; 
He seldom foozled, flunked or failed, 
And jays with jags was promptly jailed. 
& * ok 
L. Capy. 


( Ex.) DANIEL 
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' By Crarves R. Brock 


T THE time Chief Justice Marshall took his 

seat as a member of the Supreme Court of the 

United States undoubtedly the judicial was 
egarded as the weakest department of our national 
government. When he left the bench no one 
doubted the supremacy of the judicial power under 
our system. The prestige given to the department 
by the matchless Chief Justice and his associates 
has continued unabated to this day. There has been 
no improper hesitancy on the part of the court in 
staying the hand of the Congress when it would 
exert a power not granted. Nor, on the other hand, 
has the court hesitated, when its duty was clear, 
to nullify state action when it was found to be in 
conflict with constitutional limitations—and I say 
this notwithstanding the somewhat astounding de- 
cision of the Supreme Court on June first last, in 
the notable case of Green v. Frazier, sustaining as 
a legitimate exercise of state power some of the 
most radical legislation in the state of North Dakota 
hitherto attempted. 

It has become common learning that no state 
may enact an ex post facto law, a law impairing 
the obligation of a contract, imposing a direct bur- 
den upon interstate commerce, denying full faith 
and credit to judicial proceedings in other states, 
denying any person life, liberty, or property without 
due process of law, or denying to any person within 
its jurisdiction the equal protection of the laws. 
Other limitations upon state power, although not 
so universally recognized, are, nevertheless, as zeal- 
ously enforced. in others words, in our personal 
right to life and liberty, and in our right to property, 
we have been led to feel perfectly secure against 
unlawful state encroachments. This, of course, is 
as it should be. There is, however, one most im- 
portant constitutional guaranty which the courts 
have declined to enforce, and it is to this that I 
desire to call your particular attention. 

Section 4 of Article IV of the Constitution of 
the United States declares: 


_ The Unrted States shall guarantee to every state in 
this Union a republican form of government * * * 


It was quite clearly indicated in Luther v. 
orden (7 Howard) that the destruction by a state 
ff a republican form of government in itself pre- 
sents no justiciable question. In Pacific Telephone 
Company v. Oregon (223 U. S.) this same doctrine 
was announced with such an air of dogmatism and 
finality that no member of the bar now expects the 
question again to be reviewed, although, more 
briefly, in numerous subsequent cases, the doctrine 
has been reiterated. Our own supreme court in 
People v. Prevost (55 Colorado), adverting to this 
particular question, not only stated that it had been 
fully settled, but expressed the hope that so far as 
the courts are concerned it had been forever settled, 


“Read. by Charles R. Brock, Retiring President of the Denver 
Bar Association, at its Annual Meeting on December 29th, 1920. | 


declaring it to be a‘ political question purely, over 
which no court has jurisdiction. ; 

The probabilities are that the state courts in 
general, although not compelled to do so, will never- 
theless adopt the doctrine of the Supreme Court 
of the United States. The result is that the courts 
have yielded to the political department of the gov- 
ernment the exclusive power to enforce the guar- 
anty to the states of a republican form of govern- 
ment. We may deplore the action of the courts in 
reaching the conclusion announced ; indeed we may 
be of opinion that a law of a state which violates 
section 4 of Article 1V of the Federal Constitution 
ought to be judicially declared absolutely void. 
The fact nevertheless remains that under the doc- 
trine of the Supreme Court the State of Colorado 
may establish any form of government it chooses, 
and an attack upon the law creating such govern- 
ment upon the ground that it is in violation of 
section 4 of Article IV of the Constitution will be 
met with the declaration that the question presented 
is not justiciable and the court can afford no re- 
lief. 

In this connection we must always remember 
what seems to be too frequently forgotten—that a 
republican form of government is a representatiwe 
government. The government of the United States 
is itself a constitutional representative government, 
and the United States not only contemplated, but, 
as we have seen, guaranteed a like government to 
each of the states. ; 

A despotism, whether vested in one or a multi- 
tude, is equally an un-republican government. 
A republican form of government, therefore, is as 
completely overthrown in the adoption of a govern- 
ment by what is known as the Initiative, the Refer- 
endum and the Recall of Judicial Decisions, as if 
the powers vested in the general electorate by these 
schemes were vested in a single individual. When _ 
Colorado adopts the Initiative, the Referendum, 
and the Recall of Judicial Decisions, her people have 
violated section 4 of Article IV as flagrantly as if 
they had vested arbitrary power in a single person. 
Midway between these two extremes is to be found 
our only security. 

John Quincy Adams declared: 

The only genuine liberty consists in a mean equally 
distant from the despotism of an individual and. a 
million. 

And Mr. Justice Miller, in Citizens Savings and 
Loan Association v. Topeka (21 Wallace), ex- 
pressed the same thought in the following words: 

A government * * * which holds the lives, the 
liberty and the property of its‘ citizens subject at all 
times to the absolute disposition and unlimited control 
of even the most democratic depository of power is, 
after all, but a despotism. It is true it is a despotism of 
the many, of the majority, if you please to call it so, 
but it is none the less a despotism. 

In a large measure the world has been relieved 

of the evils attending the despotism of the individ- 
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ual, and, remarkable to say, immediately finds itself 
in danger of that more terrible despotism—the des- 
potism of the mob. The fact that the courts are 
without jurisdiction to prevent such a monstrous 
violation of the Constitution of the United States 
as the destruction of a republican form of govern- 
ment by the states presents a most serious situation. 
The political department of the government, in 
comparison with the judicial, is essentially partisan 
in its character. We can hardly hope for the gen- 
eral enforcement by that department of the guar- 
anty of a republican form of government. Indeed, 
unless conflicting governments are created, so as 
to result in the selection of two sets of congress- 
men, we cannot expect the congress to take any 
action whatever. The practical enforcement, there- 
fore, of this most important guaranty devolves upon 
an intelligent, loyal and patriotic public opinion. 

I wish to say that, in my humble judgment, the 
representative feature, which is the distinguishing 
attribute in each department of our national gov- 
ernment, and the independent judiciary, guaranteed 
by section 1, Article III of the Constitution, con- 
stitute the most superb scheme of human govern- 
ment which the mind of man has yet evolved. Our 
Written Constitution upon these subjects is an 
expression of the concentrated wisdom of the ages. 

The sublime character of an independent rep- 
resentative judiciary was emphasized by a single 
sentence of Chief Justice Marshall when, in his old 
age, he said: 

I have always thought, from my earliest youth until 
now, that the greatest punishment an angry heaven ever 
inflicted upon an ungrateful and sinning people was an 
ignorant. a corrupt, or a dependent judiciary. 

The overthrow of a republican form of govern- 
ment means also the elimination of an independent 
judiciary. The advocates of the Initiative and the 
Referendum are always the advocates of the Recall 
of Judicial Decisions, and each of these schemes 
alike is destructive of a republican form of govern- 
ment. It will be found that those states which have 
abrogated a republican form of government by the 
adoption of the Initiative and the Referendum have 
also generally sought to destroy an independent 
judiciary by providing either for the Recall of 
Judicial Decisions or the Recall of Judicial Officers, 
or both. 

It is strange that the transcendent principles 
which find, expression in the features of our Na- 
tional Constitution under consideration have ever 
had bitter and common enemies. Demagogues and 
some good-intentioned but beguiled individuals 
have always urged that in the respects under con- 
sideration the constitution is the enemy of the com- 
mon people. It is no new thing to hear it main- 
tained in some quarters that the Constitution gives 
more consideration to the protection of property 
rights than to the protection of what is termed 
human rights. The attacks upon these principles 
have been subtle but persistent. Our country is 
honeycombed with the enemies of representative 
government. The danger is that the states, by 
gradual encroachments, will abrogate within their 
respective jurisdictions the principle of representa- 
tive government, and with it the independence of 
the judiciary. By this process the ultimate over- 


throw of representative government and an inde- 
pendent judiciary in the nation is undoubtedly con- 
templated, and unless the inroads now being made 
are arrested that result is inevitable. 


If it is once 








concluded that a democracy of a despotism of any 
other type is best for the local government in Colo- 
rado and other states of the Union, it is not a long 
step to the conclusion that such a government will 
also be best for the nation at large. 

It is not necessary for me here specifically to 
designate the agencies which are active in many 
states looking to the accomplishment of this end. 
That a danger confronts ts every thinking man is 
bound to recognize. To recognize the danger should 
be also to recognize our duty. 

I do not now take your time to attempt to state 
the virtues of representative government in, com- 
parison with a despotism—whether that despotism 
be vested in one or many. However, they are ob- 
vious to all thoughtful persons, and especially to 
members of the legal profession. In a peculiar 
sense, therefore, the duty devolves upon us, by a 
programme of education, to indoctrinate our neigh- 
bors—those with whom we come into personal 
touch—and, so far as possible, the public at large, 
in the fundamental principles of the greatest Con- 
stitution of Government the world has ever known, 
In a spirit of fairness ,and with sound reason, the 
arguments of the enemies of representative govern- 
ment must be met and overcome. While the ene- 
mies of representative goyernment are rampant we 
cannot afford to sit supinely on one side as passive 
spectators of their activities. It is ours to teach 
and to preach the gospel of patriotism, and es- 
pecially of loyalty to those fundamEntal principles 
which underlie the Written Constitution of our 
fathers. 

My conclusion is—and I press it with all the 
earnestness of my being—that the absence of juris- 
diction in our courts to enforce the guaranty of a 
republican form of government in the states, 
coupled with the partisanship and indifference of 
the political department of the government, has 
placed the burden essentially upon those of us who 
believe in constitutional representative government 
to procure the cooperation of our fellow citizens in 
the prevention of its overthrow. 

It is a sad commentary upon our patriotism 
that, when an open forum is provided, it is generally 
true that those who speak are persons who would 
destroy our system. We owe it to ourselves, to 
our profession, to our country, and to future gener- 
ations, to meet and properly to expose the fallacies 
of the advocates of despotism—whether that despo- 
tism is to be exercised through the agency of one 
man or through the agency of millions. We should 
not rest until every act of the people of our beloved 
state in violation of section 4 of Article IV of the 
Constitution of the United States has been repealed 
and everlastingly repudiated. 





Holds the Record 


Dorchester has the distinction of numbering 
among its citizens a man who has presided over a 
court of law for a longer period than anyone else 
in America. He is Judge Joseph R. Churchill, Jus- 
tice of the Dorchester Court, who has reached the 
fiftieth anniversary of his appointment. . . . He en- 
joys excellent health and has a remarkable memory 
for names and incidents. It is his custom to walk 
from his home to the courthouse each day, and he 
hopes to occupy the Dorchester bench for many 
years to come.—Boston (Mass.) Transcript. 
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Commerce, Trade and Commercial Law Committee Prepares Second Tentative Draft of 
Bill to Amend Pomerene Bills of Lading Act—Public Hearings in New York— 
Professional Ethics and Grievance Committee Makes Announce- 
ment — Sub-Committee on Method of Selecting General 
and Local Councils Appointed 


E print in this issue the second tentative draft 
Wy of a bill to amend and supplement the Pomerene 
Bills of Lading Act, prepared and circulated 
by the Committee on Commerce, Trade and Commer- 
cial Law for information, criticism and suggestions. 
lhe principal changes proposed eliminate the House 
amendment to section 3, by virtue of which an “order” 
bill of lading could be turned in effect into a “straight” 
bill of lading by an indorsement on its face; enforce 
and make emphatic the commercial distinction between 
a “straight” bill of lading and an “order” bill of lading; 
compel carriers to issue a new “order” bill of 
lading in case of the loss, theft or destruction of the 
original; provide that where goods are loaded at a 
public team track, public freight house or public freight 
platform at a station where the carrier maintains a 
freight agency the carrier shall count the packages or 
ascertain the kind and quantity of bulk freight, when 
requested by the shipper and: given a reasonable oppor- 
tunity to do so, and shall not in such cases insert in 
the bill of lading “Shipper’s load and count” or other 
words of like purport; bring Pomerene act into har- 
mony with the Uniform State Bill of Lading Act by 
providing that the carrier shall be liable for the act 
of its agent or employee the scope of whose actual or 
apparent authority is the issuing of bills of lading, 
instead of issuing bills and receiving goods, as the 
present law has it; and-:estate the principle disre- 
garded by a House amendment to the bill as it originally 
passed the Senate, that a “straight” bill of lading 
cannot be “negotiated,” and that the indorsement gives 
the transferee no additional right. The bill and 
preface follow: 
Preface 
The Senate of the United States in 1912, 1914, 
and 1916, unanimously passed a bill entitled “A Bill 
Relating to Bills of Lading in Interstate and Foreign 
Commerce,” popularly known as the “Pomerene Bills 
of Lading Act.” Owing to the hostility of the then 
Chairman of the House Committee on Interstate and 
Foreign Commerce said bill as it passed the Senate 
in 1912 and 1914 failed to receive any consideration. 
\fter an appeal to the President and the insistence of 
those interested therein the House Committee on In- 
terstate and Foreign Commerce gave the bill consider- 
ition in 1916 and reported it to the House with a 
number of amendments and the House passed the 
amended bill. The Senate refused to concur in the 
amendments and the bill went to conference. Owing 
to the approaching close of the session and the fear 
that the bill would fail to pass for the third time, 
the Senate reluctantly receded from its position and 
accepted the House amendments. The bill was ap- 
proved by the President and became a _ law 
\ugust 29, 1916, effective January 1, 1917 
39 Stat. 538). Since then the world war has inter- 
vened and the constitutionality of Section 41 (which 
practically involved the whole act) was successfully 
assailed in the District Court of the United States 
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for the Southern District of Ohio in the Ferger 
Case (256 Fed. Rep. 388) in an opinion by the late 
Judge Hollister. The decision of the trial court, how- 
ever, was reversed by the Supreme Court of the United 
States in an opinion by Mr. Chief Justice White on 
June 2, 1919 (250 U. S. 199), in which the constitu- 
tionality of the Act was sustained. The Chief Jus- 
tice in holding the Act constitutional based his con- 
clusions largely on the co-efficient clause of the Con- 
stitution of the United States (Article 1, Section 8, 
Clause 18) as interpreted and applied by the Supreme 
Court of the United States in M’Culloch vs. Mary- 
land (4 Wheaton 316), that Congress had been given 
express power to pass all laws necessary to carry into 
effect the power expressly conferred to regulate com- 
merce among the several states and with foreign na- 
tions. 

The Chief Justice stated the economic value of bills 
of lading (pp. 204-205) as follows: 

That as instrumentalities of interstate commerce, 
bills of lading are the efficient means of credit resorted 
to for the purpose of securing and fructifying the flow 
of a vast volume of interstate commerce upon which the 
commercial intercourse of the country, both domestic and 
foreign, largely depends, is a matter of common knowledge 
as to the course of business of which we may take judicial 
notice. Indeed, that such bills of lading and the faith 
and credit given to their genuineness and the value they 
represent are the producing and sustaining causes of the 
enormous number of transactions in domestic and foreign 
exchange is also so certain and well known that we 
may ‘notice it without proof. 

The time having arrived to remedy the defects and 
supply omissions in said act the Committee under’ date 
of March 15, 1920, prepared a first tentative draft of a 
bill to amend and supplerhent said act and which was 
widely circulated (1,000 copies) for criticisms and sug- 
gestions. 

The Committee held a public meeting in the rooms 
ef the Merchants Association in New York City, Wool- 
worth Building, beginning April 9, 1920, for the pur- 
pose of considering (among other things) said first 
tentative draft. Said meeting was well attended by a 
large number of legal, traffic and commercial represen- 
tatives of carriers, shippers and bankers (40 of whom 
registered their names with the Committee), at which 
meeting said tentative draft was discussed in detail 
from every point of view, a stenographic report of the 
discussion covering 216 pages. The Committee was 
also in receipt of numerous letters containing many 
helpful suggestions. As a result of criticisms and 
suggestions a second tentative draft is herewith pre- 
sented and circulated for criticisms and suggestions, 
and the Committee will hold another public meeting 
at the same place on Monday, May 2, 1921, commenc- 
ing at 10 o'clock a. m., for a consideration thereof. 

All persons interested are invited to meet with 
the Committee to assist it in perfecting the proposed 
measure. 

Francis B. James, Chairman, 804-808 Westory Build 

ing, Washington, D. C. 

W. H. H. Pratt, 715 Commerce Building, Kansas City. 
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Joseru F. O’Conne Lt, 53 State Street, Boston, Mass. 


A. V. Cannon, Williamson Building, Cleveland, Ohio. 


Cuarces R. Brock, 300 Wight Building, Denver, Col. 


Second Tentative Draft of a Bill. 


To amend and supplement an act entitled “An Act 
Relating to Bills of Lading in Interstate and Foreign 
Commerce,” approved by the President August 29, 
1916. 

Be it enacted by the Senate and House of Rep- 
resentatives of the United States of America in Con- 
gress assembled, That sections 3, 14, 19, 20, 21, 22 and 
29 of an act entitled “An Act Relating to Bills of Lad- 
ing in Interstate and Foreign Commerce,” approved 
by the President August 29, 1916, be and the same 
are hereby amended and supplemented so as to read as 
follows: 

Sec. 3. That a bill of lading in which it is stated 
that the goods are consigned or destined to the order 
of any person named in such bill is an order bill. Any 
provision in or on such a bill or in any notice, receipt, 
contract, rule, regulation, or tariff that it is non-negotiable 
shall be null and void and shall not affect its character 
as an order bill or its negotiability within the meaning 
of this act. 

Sec. 3a. That there shall be two distinct forms of 
bills of lading, one to be known as a straight bill of 
lading and the other to be known as an order bill of 
lading. 

That a straight bill of lading shall have printed 
thereon in plain and distinct type the words “Straight 
Bill of Lading.” Se 

That an order bill of lading shall have ptinted thereon 
in plain and distinct type the words “Order Bill of 
Lading.” 

That an order bill of lading shall have the words 
“order of” printed thereon in plain and distinct type 
immediately before the name of the person upon whose 
order the goods received are deliverable. 

That a common carrier shall issue either a straight 
bill of lading or an order bill of lading as the shipper 
may request; provided, however, that a common carrier 

_ Shall not be required to issue an order bill of lading on 
goods destined to a non-agency station. 

That a common carrier shall be liable to any person 
injured thereby for the damage caused by its failure to 
conform to or comply with any provision of this section. 

Sec. 14. That where an order bill of lading has been 
lost, stolen, or destroyed a cotirt of competent jurisdic- 
tion having jurisdiction over the parties may decree the 
execution of a new order bill of lading or order the 
delivery of the goods upon satisfactory proof of such 
loss, theft, or destruction and the giving of an indemni- 
fying bond, with sufficient surety, to be approved by the 
court, to protect the carrier or any person injured by the 
execution of such new order bill of lading or such delivery 
from any liability or loss incurred by reason of the 
original bill of lading remaining ouistanding. The court 
may also in its discretion order the payment of the car- 
rier’s reasonable costs and counsel fees: Provided, a 
voluntary indemnifying bond without order of court shall 
be binding on the parties thereto. 

The execution of such new order bii! of lading under 
the decree of such court or the delivery of the goods under 
an order of the court, or under a voluntary indemnifying 
bond as provided in this section, shall not relieve the 
common carrier from liability to a person to whom the 


although the goods are not of the kind or quantity or in 
the condition which the marks or labels upon them indi- 
cate, or of the kind or quantity or in the condition they 
were said to be by the consignor. 

Sec. 20 (a). That when goods are loaded by a 
shipper, at a public team track or at a public freight house 
or at a public freight platform at a station where the 
common carrier maintains a freight agency, such carrier 
shall, on request of such shipper, and when given a rea- 
sonable opportunity by the shipper so to do, count the 
packages of goods if package freight and ascertain the 
kind and quantity if bulk freight, within a reasonable time 
after such request, and such carrier shall not, in such 
cases, insert in the bill of lading, “Shipper’s Load and 
Count,” or other words of like purport indicating that 
the goods were loaded and counted by the shipper and 
the description of them made by him. If so inserted, 
contrary to the provisions of this section, said words shall 
be treated as null and void and as if not inserted therein. 

That a common carrier shail not by notice, receipt, 
contract, rule, regulation, practice or tariff treat said bill 
of lading as containing said words or any of them. 

Sec. 21. That when goods are loaded by a shipper 
otherwise than as provided in Section 20 (a) the common 
carrier may, by inserting in the bill of lading the words 

“Shipper’s Weight, Load and Count,” or other words 
of like purport, indicate that the goods were loaded, 
counted and weighed by thé shipper and the description 
of them made by him; and if such statement be true, 
the carrier shall not be liable for damages caused by the 
improper loading or by the nonreceipt or by the misde- 
scription of the goods described in the bill of lading: 
Provided, however, that where the shipper of bulk freight 
installs and maintains adequate facilities for weighing 
such freight, and the same are available to the common 
carrier, then the common carrier, upon request of such 
shipper and when-given a reasonable opportunity so to do, 
shall ascertain the kind and quantity of bulk freight within 
a reasonable time after such request, and the common 
carrier shall not iri such cases insert in the bill of lading 
the words “Shipper’s Weight, Load, and Count,” or other 
words of like purport, indicating that the goods were 
loaded and weighed by the shipper and the description 
of them made by him, and if so inserted contrary to the 
provisions of this section, said words shall be treated 
as null and void and as if not inserted therein. 

That in cases where by this section a common carrier 
is forbidden to insert in a bill of lading the words 
“Shipper’s Weight, Load, and Count,” or other words of 
like import, such common carrier shall not by notice, 
receipt, contract, rule, regulation, practice or tariff treat 
the said bill of lading as containing said words or any 
of them. 

Sec. 22. That if a bill of lading has been issued by 
a common carrier or on his behalf by an agent or em- 
ployee the scope of whose actual or apparent authority 
includes the issuing of bills of lading for transportation in 
commerce among the several States and with foreign 
nations, the carrier shall be liable to (a) the consignee 
named in a straight bill, or (b) the holder @f an order bill, 
who has given value in good faith, relying upon the de- 
scription therein of the goods, tor damages caused by the 
non-receipt by the carrier of all or part of the goods or 
their failure to correspond with the description thereof in 
the bill at the time of its issue. 

Sec. 29. That a bill may be transferred by the holder 
by delivery, accompanied with an agreement, express or 
implied, to transfer the title to the bill or to the goods 
represented thereby. A straight bill cannot be nego- 
tiafed and the indorsement of such a bill gives the 
transferee no additional right. 


order bill of lading has been or shall be negotiated for Section 2. That the provisions of this Act do 
value without notice of the proceedings or the execution = got apply to bills of lading made and delivered prior 
of such new order bill of lading or of the giving of the } & Mas fect tl f 
indemnifying bond or of the delivery of the goods. tot ne ta “ing e — nereo m: : 

Sec. 19 (a). That if the goods are described in a bill Section 3. That original sections 3, 14, 21, 
of lading merely by a statement of marks or labels upon and 29 of an act entitled “An Act relating to Bills of 


them or upon packages containing them or by a statement cael : . ewe: . ~p”? , 
that the pro are yo to be Reyes of a certain kind oF Tay = Interstate and pig NS agree pe approved 
or quantity or in a certain condition, or it is stated in »y the President, August 29, 1916, be and the same are 


the bill of lading that packages are said to contain goods hereby repealed. 
of a certain kind or quantity or in a certain condition, or Section 4. That no rights, actions, prosecutions 


that the contents or condition of the contents of packages . Y A 3 
are unknown, or words of like purport are contained in or proceedings or causes thereof under said Act ap 


the bill of lading, such statements, if true, shall not make proved by the President August 29, 1916, shall be af- 
liable the common carrier issuing the bill of lading, fected by this"Act and the same are fully preserved to 





Work oF ASSOCIATION COMMITTEES 





il intents and purposes as if this Act had not been 
assed. 

Section 5. That this Act shall take effect and be 

force on and after the first day of January next 
fter its passage. 

Committee Meeting at New York 

Following is a letter sent out by Chairman Francis 

James under date of Feb. 28 

Dear Sir: The Committee on Commerce, Trade 
ind Commercial Law of the American Bar Associa- 
tion will hold a public meeting in the Assembly Room 

the Merchants’ Association of New York, Wool- 
vorth Building, 233 Broadway, New York City, on 
\londay, Tuesday and Wednesday, May 2, 3 and 4, 
1921. There is appended hereto a ‘“‘docket” of the sub- 
ects to be considered by the Committee and the days 
ind hours at which each will be taken up. The Com- 
nittee cordially invites all members of -the bar and 
persons interested in the various subjects to meet with 
the Committee and discuss the subjects under consid- 
ration. The meeting will be open to the public and 
who are unable to be there in person are re- 
uested to submit written suggestions. 

FraNcis B. James, 

DOCKET 
I \mendments to the Pomerene Federal Bills of Lading 
ct Pertaining to Interstate and Foreign Commerce.— Monday, 
lay 2, 1921, at 10:00 o'clock A. M. II, Codification of Law 
i Common Carriers in Interstate and reign Commerce,— 
onday, May 2, 1921, at 2:00 o’clock P. lil. Amendment 
the Interstate Commerce Act as soiled and Supple- 
nented by the Transportation Act of 1920, so as to Require 
\otice, Hearing and Report Before Any Orders Are Issued.— 
londay, May 2, 1921, at 2:15 o’clock P. M. IV. Matter of 
1e Interstate Commerce Commission Causing to be Printed 
d Published in Official Form the Tentative Reports of the 
xaminers and All Reports and Opinions of the Interstate 
Commerce Commission Under the Act to Regulate Commerce 
is Amended and Supplemented by the Transportation Act of 
20, in Addition to Those Now Officially Printed and Pub- 
ished Also right of any person to filé brief as amicns. 
latter of permanent chairman Interstate Commerce Commis- 
on.—Monday, May 2, 1921, at 2:45 o'clock P. M. V. Codifi- 
ition of the Law of Sales in Interstate and Foreign Com- 
rerce (This is a subject of growing importance. Great 
lumes of commodities such as fuel—including coal, coke and 
|, forest products—including lumber, iron, steel, metals, sand, 
gravel, brick, tile, building materials, ore, grain, hay, flax, 
emp, wool; and cotton, move in Interstate and Foreign 
ommerce and there should be simplicity and unity in the law 
verning all commercial transactions therein, including pur- 
hases and sales thereof.)—Monday, May 2, 1921, at 3:30 
‘clock P. M. VI. Amendment of Section 20 of the Uniform 
Warehouse Receipts Act in Connection with the Decision in 
Rosenberg vs. National Warehouse Company, 218 Massa- 
husetts, 518. (See Vol. 2 Williston on Contracts, Section 
055, page 1972, note 9.)—Monday, May 2, 1921, at 4:00 o'clock 

M. VII. Amendment of Sectio# 32 of the Uniform Sales 
Act (see American Uniform Commercial ‘Acts, page 91, note to 
ection 32) and Section 40 of the Uniform Warehouse Receipts 
\ct (see American Uniform Commercial Acts, page 204, note 

section 40) so as to Bring Same Into Harmony with the 
Principles of the State Uniform Bills of Lading Act, the Pom- 
crene Federal Bills of Lading Act and the Certificates of Stock 
\ct Monday, May 2, 1921, at 4:30 o'clock P. M. 

VIII. Declaratory Judgments of Courts in Matters In- 
volving Commercial Transactions.—Tuesday, May 3, 1921, at 
0:00 o'clock A. M. IX. Declaratory Orders and Advisory 
Opinions of Administrative Bodies, particularly as to the 
Interstate Commerce Commission and the Federal Trade Com- 
nission.—Tuesday, May 3, 1924, at 10:30 o'clock A, 

X. Matters Pertaining to the Federal Trade Commission and 
the Anti-Trust Laws as Per the Report of Committee of June 
21, 1920. Matter of permanent chairman of Federal Trade 
Commission.—Tuesday, May 3, 1921, at 11:00 o'clock A. M. 
XI. Laws Pertaining to Commercial Arbitration —Tuesday, 
May 3, 1921, at 2;00 o'clock P. M. XII. Amendments to the 
Bankruptcy Act.—Tuesday, May 3, 1921, at 2:30 o'clock P. M. 

XIII. Matter of Increased. Allowances for Expenses of 
Members and Employees of Various Federal Administrative 
Bodies —Wednesday, May 4, 1921, at 10:00 o'clock A. M. 
XIV. Matter of Study of Comparative Commercial Laws of 
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the Dominion of Canada, Mexico, Cuba and the Central 
American and South American Republics, with a view of 
bringing about uniformity —Wednesday, May 4, 1921, at 10:30 
o'clock A. M. XV. Matter of the Co-operation of the Com- 
mittee on Commerce, Trade and Commercial Law of the 
American Bar Association with Representatives of Industrial, 
Commercial and Financial Organizations in an Endeavor to 
Bring the Law Merchant Into Harmony with Usages, Customs 
and Practices of Business and Sound Economics, also the gen- 
eral subject of lego-economics—that is, the relation of law to 
business—Wednesday, May 4, 1921, at 11:00 o'clock A, M. 
XVI. Executive Session of Committee —W ednesday, May 4, 
1921, at 2:00 o'clock P. M. 


Sub-committee Appointed-to Consider Proposed 
Amendments to the Constitution—Members 
Invited to Submit Suggestions 

In response to the direction of the Executive 
Committee, President Blount has appointed the fol- 
lowing members of the Executive Committee to 
consider and report upon the advisability of amend- 
ing the Constitution and By-laws of the Associa- 
tion, for the purpose of improving the method of 
selecting members of the General and Local Coun- 
cils, viz: 

Thomas C. McClellan, of Montgomery, Ala. ; 

John B. Corliss, of Detroit, Michigan; 

Hugh H. Brown, of Tonopah, Nevada. 

A duty of the sub-committee is to consider, 
along with any other suggested methods, the 
amendments proposed by Thomas C. McClellan, as 
publishéd in the July Journal of the Association. 

These amendments are designed to empower 
the individual members in the several States to 
nominate, by mail ballot, the respective members 
of the General Council, and to elect members of 
the respective Local Councils, by mail ballot. The 
power of electing members of the General Council 
would remain in the Association; and in the event 
of a failure of any State to act, the nomination of 
members of the General Council or the election of 
members of the Local Council would be affected 
in the manner now practiced. 

The importance of the proposed change would 
suggest that the individual members of the Asso- 
ciation give it consideration and express their views 
upon the subject to the sub-committee. Sug- 
gestions are invited by the sub-committee, and 
may be made through Serr enen ears to the chair- 
man of the sub- committee, 





Questions of ‘Legal Ethics 

The Committee on Professional Ethics and Griev- 
ances wishes to make the following announcement to 
all members of the Association : 

1. The Committee hopes to induce the Bar As- 
sociations of the variots States to follow the example 
of the New York County Lawyers’ Association and the 
Chicago Bar Association in appointing committees who 
will invite the submission of questions in regard to 
legal ethics and grievances and who will give ariswers 
to sich questions when submitted. 

2. Where no such committee has been appointed 
by the local organization, this Committee offers its 
services to the State Bar Association with reference to 
such questions. 

3. This Committee desires that all other similar 
committees of State or local Bar Associations should 
send to the Chairman of this Committee any questions, 
answers and reports on this subject in order that such 
matters as are of general interest may be published in 
the JourNaLt. Communications should be addressed 
to the Chairman, Edward A. Harriman, 735 Southern 
Building, Washington, D. C. 





ACTIVITIES OF STATE BAR ASSOCIATIONS 





Secretaries of State Bar Associations are re- 
quested to send in news of their organisations. 
“News” means not only official statements of time, 
place and programs of regular meetings and the 
action there taken but also reports of other in- 
teresting activities. In brief, anything showing 
what the membership, committees and leaders in 
the State Bar Assocwation are thinking and doing 
with respect to matters of professional interest. 
Secretaries can help to make this department one 
of the most interesting in the Journal. The col- 
lection of reports will enable each State Bar As- 
sociation to see every month what the others are 
doing and to avail itself of any suggestion con- 
tained in their activities. Contributions should 


be mailed not later than the 25th of each month 
and should be addressed to the editorial office, 
1612 First National Bank Building, Chicago. 











IDAHO 

The meetings of the Idaho State Bar Associa- 
tion which were held at Boise, January 13, 14 and 
15, were the best not only from the standpoint of 
attendance, but for the discussion and helpfulness 
of the program, that have ever been held by the 
Association. Every session was well attended and 
the discussion of the various propositions presented 
was general and spirited. The first session was 
devoted to the reports of standing committees. 
There was also discussed the proposition of organ- 
ization of the Bar by legislative enactment. The 
second session of the first day was devoted to the 
report of the Memorial Committee and a report of 
a special committee on community property and 
probate reform. The particular matter of interest 
presented by this committee was a proposed enact- 
ment providing procedure for determining whether 
or not the wife died intestate within the terms of 
the Act relating to devolution of community prop- 
erty, Considerable discussion was provoked by this 
report and the matter was finally referred to the 
legislative committee with recommendations for 
drawing the bill to be presented to the Legislature. 
The first day closed with the address of President 
Willis E. Sullivan on “Problems of the Hour and 
of Our Association.” President Sullivan’s paper 
was an especially able one and was highly com- 
mended. 

The second day opened with a report of a 
special committee on incorporation of the Associa- 
tion. This committee’s report followed closely the 
lines and recommendations of a report made to the 
conference of State and local Bar Associations. 
A discussion of this report was carried over to a 
subsequent session, at which time a proposed bill 
to be presented to the Legislature by the legislative 
committee was thoroughly discussed and approved. 
In the afternoon T. L. Martin of Boise presented 
an address on “Examination of Abstract of Title” 
discussing many of the more unusual phases of title 
examination and offering helpful and practical sug- 
gestions. The-evening session of this day was de- 
voted to the discussion of organization of the Bar, 
Hon. Donald H. Callahan of Wallace not being 
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able to be present and deliver his scheduled address 
on “The Lawyer and the Law.” 

The Saturday morning session was devoted 
to some amendments to the constitution of the As- 
sociation and to “Suggestions on Income Tax Pro- 
cedure” by Clyde M. Gray, chief of Income Tax 
division, Boise, Idaho. Mr. Gray treated his sub- 
ject as had Mr. Martin, by taking up some of the 
little known phases of the Income Tax procedure 
and explaining them in such a way that they would 
be of practical benefit to the practicing attorney. 
At the afternoon session Hon. William M. Morgan, 
lately Chief Justice of the Supreme Court, addressed 
the Association on “Preparation for and Admission 
to the Bar.” 

Hon. I. N. Sullivan, for twenty-five years a 
Justice of the Supreme Court of Idaho, and Hon. 
James H. Hawley, formerly Governor of the State 
and for fifty years a practicing attorney in Idaho, 
were elected to life membership in the Association 
in recognition of their services to the Bar and to 
the State. 

The following were elected officers of the As- 
sociation for the next two years: President, J. F 
Ailshie, Coeur d’Alene; Vice-Presidents: First Ju- 
dicial District, Donald H. Callahan, Wallace; Sec- 
ond, W. E. Lee, Moscow; Third, Dana E. Brinck, 
Boise; Fourth, M. J. Sweeley, Twin Falls; Fifth, 
J. R.S. Budge, Pocatello ; Sixth, R. W. Adair, Black- 
sean Seventh, Alfred F. Stone, Caldwell; Eighth, 

. H. Potts, Coeur d’Alene; Ninth, G. W. Talbott, 
Tdaho Falls; Tenth, F. S. Randall, Lewiston. Sec- 
retary and Treas., Sam S. Griffin, Boise ; Executive 
Committee: D. L. Rhodes, Nampa; E. A. Walters, 
Twin Falls; J. T. Pence, Boise. 

The meetings of the Association closed with a 
banquet held at the Chamber of Commerce rooms. 


ILLINOIS 

The last of the district meetings for the year 
was held at the Third Supreme District at Spring- 
field, February 26. In addition to the regular busi- 
ness program the visiting lawyers were entertained 
at luncheon by the Sangamon County Bar Asso- 
ciation, at which time Mr. Justice Frank K. Dunn, 
of the Supreme Court, delivered a very able address 
upon Uniform State Laws. The afternoon session 

was taken up by an interesting discussion as to 
the objects of bar as€ociations and a discussion of 
the proposed judicial article of the constitution by 
Mr. Hiram FE. Todd of the Peoria bar. The follow- 
ing officers were elected for the ensuing year: 
President, C. F. Mortimer, Springfield; Vice-Presi- 
dent, George C. Rider, Pekin; Secretary-Treasurer, 
Fred I. Edgell, Lincoln; Member State Executive 
Committee, E. E. Donneily, Bloomington. The 
Federation accepted the invitation of the Tazewell 
County Bar to hold its next annual meeting at 
Pekin. 

The various local bar associations of the state 
are displaying unusual activities in the matter of 
discussions of pertinent legal subjects. On Feb. 
19, the Lawyers’ Association of Chicago enter- 
tained the officers of the State Association at a 
luncheon at which the matter of bar association 
organizations was the chief subject for discussion. 
On Feb. 26 the same association discussed the sub- 
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ject of criminal insane. The Will County Bar Asso- 
ciation proposes to discuss8 the proposed judicial 
irticle of the constitution on March 4, while Peoria 
Bar Association will discuss the Industrial Courts 
on March 26. 

On March | the President and Secretary of 
the State Bar Association met with the Board of 
Law Examiners and the Deans of Illinois law 
schools and participated in a most interesting dis- 
cussion of the questions involved in the matter of 
admissions to the bar. This was the first meeting 
of the kind ever held in Illinois and produced a 
frank, free discussion oi the mutual problems of 
the law schools, the Board of Examiners and the 
bar at large. All members of the examining board 
and nine of the law schools of the state were repre- 
sented at the meeting. 

R. ALLAN STEPHENS. 





MAINE 

The Maine State Bar Association at its biennial 
meeting held in Augusta, January 12, celebrated one 
hundred years of the jurisprudence of Maine since 
her admission to statehood in 1820. It was the 
twenty second meeting of the Association since its 
organization at the State House in Augusta, March 
18, 1891. All sessions of the supreme judicial and 
superior courts being held in the state had been 
adjourned so that the justices could attend. The 
members of the Association and of the county bars 
were present in large numbers. 

The morning session at ten o’clock was held 
in the court room of the Kennebec County Court 
House, the Superior Court which opened its Jan- 


uary term the day before being adjourned so that 
the Association could meet there. This court house, 
designed by Charles Bulfinch and built in 1827, is 
the second oldest in continuous service in the state, 
Lincoln County court house at Wiscasset, built in 


1824, having first honor. It was for this historic 
reason that the Association held the first session of 
its meeting in this court room. By order of Chief 
Justice Cornish the court house bell was rung just 
before ten o’clock as if the court was about to sit 
and in accordance with the time honored custom 
since 1827. 

Hon. Cyrus N. Blanchard, President of the As- 
sociation, opened the meeting with an address upon 
the duties of the legal profession and the great 
problems faced by it at the beginning of this second 
century in Maine. Norman L. Bassett, Secretary 
and Treasurer, presented reports summarizing the 
work done and results accomplished by the Asso- 
ciation during its life of thirty years. Then came 
the first of the three historical addresses of the day, 
by Hon. John F. Sprague, of the Piscataquis Bar, 
whose subject was “A Century of the Bar of Maine.” 
Mr. Sprague has during his life been a devoted 
student of history and especially of that of Maine. 
He is the editor and publisher of the “Journal of 
Maine History” which has become an important 
and well known publication. The address was 
greatly enjoyed and warmly received. 

At its close the meeting adjourned to the Hall 
of the House of Representatives at the State House 
at two-thirty o’clock in the afternoon at which time 
the Hall was filled with members of the Association 
and of the Maine Bar, of the Maine Bench, of the 
Legislature and of the Executive Departments. 


First came the address on “A Century of the Fed- 
eral Courts in Maine” by Judge Clarence Hale, of 
Portland, of the United States District Court, fol- 
lowed by the address of Chief Justice Leslie C. 
Cornish on “A Century of the Supreme Court of 
Maine.” Both of these addresses were listened to 
with closest attention by the large audience. It 
required many hours of research to gather the ma- 
terial for these three centennial addresses. They 
were all of great historical value. The eminent 
men who'wrote them did so out of a great love for 
the profession and for their native state. The mem- 
bers of the Bar appreciate this and are under the 
greatest obligation to them. At the close of Chief 
Justice Cornish’s address the whole audience ap- 
plauding rose, a spontaneous tribute to the courts 
of Maine and the story of their life which had been 
so accurately and inspiringly told. 

The remainder of the afternoon session was 
devoted to business. The officers elected were: 
President, Charles W. Hayes, of Dover; Vice-Presi- 
dents, Hannibal E. Hamlin, of Ellsworth, Charles 
Sumner Cook, of Portland and Arthur S. Littlefield, 
of Rockland ; Secretary and Treasurer, Norman L. 
Bassett, Augusta. 

Sixty-three new members were admitted to the 
Association, the total membership of which is now 
three hundred and thirty three. 

Among other matters the Association unani- 
mously voted to present to and urge its adoption 
by the present legislature of a bill making the office 
of Clerk of Courts appointive by the Ventless of 
the Supreme Judicial Court, or a majority, for a 
term of four years instead of elective by the people 
as at present. 

The climax of the festivities was the banquet 
at the Augusta House in the evening at eight o’clock 
and it made a memorable picture. The guests were 
seated at a long table at one side of the hall and 
the members of the Association in groups at smaller 
tables. The flag of the United States and the state 
flags of Massachusetts and Maine were draped on 
the wall behind the guest table, which was lighted 
by Colonial buff and blue candles standing between 
small pine trees, which were also center pieces of 
the smaller tables. For souvenirs at each plate were 
a Betsy Ross flag, typifying the time*when as a 
part of Massachusetts Maine took part in the Rev- 
olution, and the ménu. No more interesting and 
historically valuable one has ever been used in the 
state and it was prepared with great care. : 

It had eight pages consisting of cover and in- 
sert. The outside of the front cover was a photo- 
graphic reproduction of the first sheet of the original 
Constitution of Maine, which was a beautiful piece 
of hand-lettering upon parchment and contained 
the Preamble and the first two articles of the Bill 
of Rights. 

On the inside of the cover was the handsome 
vignette of Prentiss Mellen, the first Chief Justice 
of Maine, with his autograph, and below an extract 
from the grant from the “President & Council for 
the planting, ruling and governing of New England 
in America” to Sir Ferdinando Gorges and Capt. 
John Mason, in which the title “Province of Maine” 
is first found. On the first page of the insert was 
the title of the banquet and below the copy of Chap- 
ter 7 of the Acts and Resolves of the Province of 
The Massachusetts Bay, passed in 1701, in which 
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was enacted the form of oath for admission to the 
Bar which has been used in Massachusetts and 
Maine ever since. 

The second page of the insert had the appetiz- 
ing menu and opposite the list of speakers. 
~ The last page of the insert had an extract from 
the report of the Committee of the Great and Gen- 
eral Court of Massachusetts on the separation of 
Maine, 6f which Committee Josiah Quincy was 
Chairman. The broad vision and deep sentiment 
expressed therein is most inspiring. 

Opposite to this on the inside of the back 
cover was a photographic representation of the map 
of Maine, made by Moses Greenleaf, in 1820, when 
the state had but nine counties. 

On the outside of the back cover was a photo- 
graph of the old York County Court House built 
in 1810 and used until 1832, since which it has been 
a Town Hall. It was the only Court House in 
Maine in 1820 and then in use, now standing. Above 
the picture were the words spoken to Moses and 
carved on the frieze on Austin Hall at Harvard 
Law School: 

And thou shalt teach them ordinances and laws, 
and shalt shew them the way wherein they must 
walk and the work that they must do. 

Below, as if in benediction on the years that 
had past and with hope for those to come, were 
these words from the XC Psalm: 

For a thousand years in thy sight are but as yes- 
terday when it is past * * * 

So teach us to number our days that we may 
apply our hearts unto wisdom ° 

And establish thou the work of our hands upon 
us, Yea, the work of our hands establish thou it. 

Among the guests at that table were Ex-Gover- 
nors Carl E. Milliken and Frederick W. Plaisted, 
the two Federal Judges in Maine—Judge Charles 
F. Johnson, of the Circuit Court and Judge Clarence 
Hale of the District Court—Senior Associate Jus- 
tice Henry King Braley, of the Massachusetts Su- 
preme Court, who eame to this meeting to repre- 
sent that Commonwealth and her Supreme Court, 
seven of the eight Justices of the Maine Supreme 
Court—Chief Justice Leslie C. Cornish, Associate 
Justices Spear, Hanson, Morriil, Dunn, Wilson and 
Deasy—four Justices of the Superior Court— 
Beane, Sagborn, Oaks and Smith—Hon. B. F. 
Cleaves, Chairman of the Public Utilities Commis- 
sion; Hon. Percival P. Baxter, President of the 
Maine Senate, Hon. Charles P. Barnes, Speaker of 
the House, and Hon. Ransford W. Shaw, Attorney 
General. 

The first response would have been given by 
His Excellency the late Frederic H. Parkhurst, but 
to his regret and the keen disappointment of the 
Association he had been taken suddenly ill two days 
before and could not be present. At this writing 
the Association and whole State is filled with deep 
sorrow for after a brave fight he passed away be- 
fore he had entered upon the duties of his office. 
Ex-Governor Carl E. Milliken spoke for the State, 
Justice Henry King Braley spoke for Massachusetts 
and her Supreme Court, Justice A. M. Spear, as 
the Senior Associate Justice, and Justice Luere B. 
Deasy, as the Junior Associate Justice, for the 
Maine Supreme Court, Judge Charles F. Johnson 
for the Federal Courts in Maine, Judge Fred Emery 
Beane for the Superior Court, of which he is the 
dean, Judge Benjamin F. Cleaves for the Public 
Utilities Commission, of which he is the chairman, 








Hon. Percival P. Baxter for the Legislative branch 
of our government, Attorney General Shaw for the 
older members and Hon. Charles P. Barnes for the 
younger members of the Bar. 

At a late hour and singing “Auld Lang Syne” 
the banqueters dispersed. No more successful and 
inspiring meeting of the Association has ever been 
held. This Centennial made a deep impression on 
the profession in the State and has greatly helped 
the Association, It was the way to begin a new 
century and its influence will go a long way down 
the road ahead. 


PENNSYLVANIA 

The Twenty-Seventh Annual Meeting will be 
held at. the Hotel Monterey, North Asbury Park, New 
Jersey, on Tuesday, Wednesday, Thursday, June 28, 
29, 30. There will be a paper by Ex-Chief Justice 
Hon. J. Hay Brown, whose term expired on the first 
Monday of January. The rest of the program is not 
yet complete. 

Our membership is now 1,600. We expect, 
because of the efforts of the Committee on Admis- 
sions, to increase the membership to 2,000 by the 
time of the next meeting. 

We have instituted as something new, and which 
seems to be meeting with the approval of the mem- 
bers, a legislative service, giving to each member within 
a few days of their happening, full information as to 
the progress of legislation at Harrisburg. This service 
is sent by first class mail and is usually gotten out 
of this office within three days of the date of the 
proceedings being recorded. 





VIRGINIA 

The Annual Meeting will take place in Norfolk 
on April 26-28. There will probably be a very warm 
discussion over certain proposed legislation aimed at 
the practice of law by corporations such as trust com- 
panies. The Annual Address will be delivered by 
Ex-Senator Beveridge of Indiana. 

Co-operation Requested 

Chicago, February, 28—to the Editor: The Ith 
nois State Bar Association has appointed a committee 
on the business management of law offices. This com- 
mittee is making a comprehensive study of the subject 
and desires to secure: 

First: All the literature there is on this subject. 

Second: Forms used by lawyers in their offices, 
and 

Third: Suggestions by members of the bar gen- 
ernally as to efficient methods and devices 
for use in law offices. 

Fhe Committee above mentioned, requests co-op- 
eration on the part of the members of the American 
Bar Association and it will be under obligations to 
you if you will print this letter in your next number 
of the JourNAL, with the request that members who 
have suggestions or who are imterested in the sub- 
ject mentioned communicate directly with the under- 
signed. 

Rocer SHERMAN, 

Chairman, Committee of Illinois State Bar 
Association on the Business Management 
of Law Offices. 

137 S. La Salle Street, Chicago. 








LETTERS FROM BAR ASSOCIATION MEMBERS 


“Michigan Declaratory Judgment Decision” 

Denver, Colo., Feb. 16—To the Editor: Mr. 
Dodd's statement, in the November number of the 
JouRNAL, of the facts set out in Anway vs. Grand 
kapids Railway Company (179 N. W. 350), shows 
clearly that there was no basis for invoking the juris- 
diction of the court. If the case had been framed 
purposely to throw doubt on the jurisdiction to enter 
declaratory judgments, it could not have been more 
ingeniously ‘contrived to furnish an excuse for the 
animadversions found in the majority opinion against 
the whole plan for the settlement of disputes without 
waiting for the violation of rights. The suggestions 
of the majority opinion are based on the unwarranted 
assumption that the case before the court fell within 
the principles and purposes of the plan and upon a 
conception of those principles and purposes, and of 
the plan itself, equally unwarranted. 

The phantom which frightened the court out of 
its usual frigid judicial composure and into drawing 
the picture of three million postulant people clamoring 
for an interpretation by the oracles of the signs and 
portents their eyes had seen or their dreams had pic- 
tured, is so completely dissipated in the minority opin- 
ion, as quoted from in Mr. Dodd's article, and in the 
article itself, that the only thought remaining on that 
subject is: courts like horses, take fright at new things 
and, as Mr. Dodd’s article suggests ( page 147), should 
wear blinders until they are made accustomed by mere 
glances, a little at a time. 

The purpose of ‘this note is to call attention to 
the fact that the usefulness of the proposed World 
Court, recently planned with the help of Mr. Root, and 
set a step on its way to functioning by the action of 
the Assembly of the League of Nations at Geneva, is 
based upon declaratory judgments, preventive judg- 
ments—judgments resting almost wholly on mora! 
sanction. There is a dispute between two nations as 
to the meaning of a treaty; the old method of settling 
that dispute was to go to war, knowing that right and 
justice would be found on the side having the heaviest 
artillery, toughest armor plate, and the most and best 
aircraft. The new way is to submit the dispute to the 
International Court; the lawyers argue and the court 
decides and, while that court cannot issue execution or 
enforce its decree by process of contempt, it is hoped 
that the contempt of the world, visited upon the party 
failing to heed the judgment thus solemnly arrived at, 
will act as a deterrent and prevent war. Let us hope 
that, in time, humanity will reach, by steps however 
slow, the place where it will have the cohesion, the 
capacity and the courage to enforce the judgments of 
its court. 

The bringing of a lawsuit is at once an act of war 
and a formal declaration of way by the plaintiff; the 
defendant so regards it, and prepares to resist. The 
preparation of these respective sides are not all made 
through pleadings, briefs and the marshalling of wit- 
nesses—at least such is the experience of those of us 
who have practiced law in the latitude and longitude 
which have largely bounded my efforts for forty years. 

Take the case of Railway Company v. The Alling 
(99 U. S. 463-482), involving the conflicting claims of 
the Denver & Rio Grande Railroad Company and the 
Atchison, Topeka & Santa Fe Railroad Company to 
the Grand Canyon of the Arkansas, the Royal Gorge. 
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Justice Harlan, in the Opinion at page 476, naively 
refers to the fact that 

During the night of April .19th, 1878, Robinson and 
Strong, Chief Engineer and Manager, res ively, of the 
Atchison, Topeka & Santa Fe Railroad Company * * * 
made preparation to take immediate possession of the 
canyon. * * Evidence of their diligence and activity in 
that direction is found in the fact that on the morning of 
the 20th, as early as four o'clock, a small squad of, their 
employees, nine or ten in number, * * * swam the 
Arkansas River, and, in the name of their company, took 
possession of the canyon. Under the circumstances, it 
is not material that they failed to find a rival force in 
the canyon at such an unseasonable hour. That squad 
was followed the same day by a large and overpowering 
force of workmen under the control of Robinson. These 
movements were succeeded by a suit instituted the same 
day in the State Court * * * against the Denver com- 
pany, in which an injunction was obtained restraining 
the latter from occupying or attempting to occupy the 
canyon. 

The Opinion fails to state that “these movements” 
resulted in war, a bloody, death-dealing war, which 
extended far beyond the fortifications erected by one 
of the combatants inf and about the canyon. It ex- 
tended to Denver, the capital of the state, paralyzed 
the state government, which had no force to cope with 
or control the thousands of men engaged and armed 
on the two sides. A leader of the armed forces of one 
side was deliberately run down by a locomotive engine 
of the other side at a convenient oppoftunity. The 
courts were involved in scandal, the seal of the court, 
the judge of which allowed the injunction mentioned, 
having been disposed of that the writ might not be 
impressed with this evidence of authenticity. 

Had there been then provision for declaratory 
judgments, the contestants for this nature-wrought 
roadway through the rocky barrier of the mountains 
could have submitted their controversy before, instead 
of after, all of the turmoil, bloodshed and scandal 
which resulted before the dispute was settled; Every 
practitioner of any considerable experience in that 
portion of our country which our friends who are 
compelled to live under clouded skies, have been ac- 
customed to call “The Far West,” but which is, in 
reality, the central part of the continent, can instance 
hundreds of cases involving mines, water rights, etc., 
where it has been thought necessary that possession 
should be taken or held by force in order that there 
might be grounds for invoking the jurisdiction of the 
court, or to compel the adversary to invoke the juris- 
diction. Lawyers everywhere can cite instances of 
enterprises halted because of doubt as to the legal 
rights, the judicial determination of which must await 
some overt act or time limit, under the present cir- 
cumscribed jurisdiction. The beneficent extension of 
the range of controversy within juridical cognizance, 
proposed by the advocates of the declaratory judg- 
ments, will promote public peace, remove a drag from 
private enterprise, and permit men to settle their con- 
troversies without requiring that one should first 
violate the rights of the other—T. J. O’DonNELL. 


Something New Under the Sun 


To the Editor: I was struck with the feeling 
of having come face up to something new under 
the sun when I read “The War Clause in Life In- 
surance Policies” by Joseph Henry Cohen, of the 
Columbia Law Review. It is in the January num- 
ber of that publication. Here is the problem dealt 
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with: Doés the clause exempting the company if 
the insured dies “while in the service, etc.,” mean 
(a) death from any cause from enlistment to dis- 
charge tho no special hazard is present; (b) death 
from any cause during the period of war hazards, 
or (c) death caused by war hazard? 

And how was the problem handled? That was 
the novelty. Of course the author read the cases 
in point. And then what did he do? A most un- 
orthodox thing because he did not follow the con- 
ventional method of watching the gyrations of his 
own mind in vacuo as it milled over the products 
of other minds that had similarly operated. On the 
contrary he went out into the actual life insurance 
world and got the facts, lots of them, and the results 
are conclusions that are not syllogistic but that are 
shot through and through with good, hard, common 
sense. It is a new method which abandons the 
scholastic notion that practical problems can be 
solved, as opposed to being merely stated, by dia- 
lectical processes. And it carries conviction. It is 
as persuasive as a hickory club. No amount 
of pure intellectual vaporization can stand out 
against the facts. But is it the method for a law- 
yer? Some who at times have tried to persuade 
a court by resort to “economic principles” and have 
found that the court ignored the argument to decide 
the case on some prosy rule of “pure law” will 
shake a vigorous head. But I wonder. Probably 
the court in so deciding showed good sense because 
the “economic principles” probably, because com- 
monly, used to “enlighten” the court were merely 
the secretions of abstract mental processes differing 
from the common legal variety only in the fact 
that they were the product of the mental gymnastics 
of economists, as opposed to lawyers, the raw ma- 
terial for which being somewhat different gratui- 
tous assumptions. Mr. Cohen’s work is none such. 
He stated his problem and then went out and 
brought back the facts. Does this method carry 
conviction? He relies on the facts i. e. the actual 
facts not those arrived at by speculation. Are facts 
convincing? A nail in a board is a fact. Just step 
on one and~-compare its bite with the sting in the 
tail of a syllogism. 

Chicago, Ill. OBSERVER. 

“Long Terms on the Bench” 

Richmond, Va., Feb. 1.—To the Editor: The 
editorial in your January issue entitled “Long Terms 
on the Bench,” suggests the enquiry, “what judge 
holds the distinction of having served longest in our 
country?” So far as I am advised, that honor belongs 
to Judge Henry Potter, who sat in the U. S. District 
Court for North Carolina fifty-seven years. He was 
appointed to that office by President Jefferson in May, 
1801, and remained upon the same bench until his 
death in 1858. If you know of a more lengthy term, 
it will be interesting to hear about.—A. W. PATTERSON. 


The Fox and the Spider 
It is said that Henry Fox in a hot attack on 
Lord Chancellor Hardwicke, who was supposed to 
have no desire to reform the many abuses of his of- 
fice, exclaimed, “Touch but a cobweb in Westmin- 
ster Hall and the old spider of the law is out upon 
you with all his vermin at his heels.” 


RNecrology 


Judge Wilber Fisk Stone 

Judge Wilber Fisk Stone, a principal actor in the 
stirring events which filled the screen in the early 
days of Colorado, and an outstanding figure in the 
history of the Territory and State for sixty years, 
crossed the Divide in the closing days of 1920. 

He was born in Litchfield, Conn., in 1833. His 
journey westward. started in 1839 when his father 
moved to western New York, then successively to 
Michigan, Indiana and Iowa. He graduated from the 
Law Department of the Indiana State University in 
1858. In the spring of 1860 he crossed the plains to 
Denver, and, having gone into the South Park, became 
prospector, miner and practicing lawyer. He was 
elected Representative from Park County in the first 
Legislature of Colorado; was re-elected in 1864; served 
as Assistant United States District Attorney for the 
lerritory from 1862 to 1864; was appointed District 
Attorney of the Third Judicial District in 1868, and 
was subsequently elected to that position for a full 
term. In the same year he became editor of The 
Pueblo Chieftain upon its foundation. 

He was one of the organizers of the Denver & 
Rio Grande Railroad and served as its chief attorney 
until his election to the Supreme Bench of the state 
in 1877. He was a member of the Constitutional Con- 
vention in 1876. In 1877 he was nominated by a 
convention of the lawyers of the state, representing 
both political parties, to fill the vacancy on the Supreme 
Bench caused by the resignation of Judge E. T. Wells, 
who had been elected in the first state election for the 
long term. Judge Stone was elected to this position 
without opposition, ands held office until 1886. In 
1887 he became, by gubernatorial appointment, judge 
of the Arapahoe County (Denver) criminal court, in 
which he served until the court was abolished by 
legislative enactment two years later. . 

In 1891 President Harrison appointed him judge 
of the newly established Court of Private Land Claims, 
organized for the purpagse of adjudicating Spanish 
and Mexican land grant titles in accordance with the 
treaty of Guadaloupe Hildalgo, where his knowledge 
of the western and southwestern country, and of the 
language of the Spanish and Mexican peoples, made 
his services invaluable on the bench. He was selected 
by the court to visit Spain and investigate the archives 
for information bearing on the Spanish grants. After 
this court had concluded the business assigned to it, 
Judge Stone returned to Denver and was appointed 
United States commissioner, which. position he held 
at the time of his death. 


Judge W. L. Davidson 
_ _Presiding Judge W. L. Dayidson, of the Court 
ot Criminal Appeals of Texas, was drowned on the 


afternoon of January 25, while fishing near Austin, 
Texas. He was seized with a stroke of apoplexy 
and fell backward into the water and death resulted 
before he could be rescued. Judge Davidson was 
born November 5, 1845, in Yalobusha County, Miss., 
but moved with his parents to Texas in 1851. He 
has been connected with the Court of Criminal Ap- 
peals since 1887, when he was appointed assistant 
Attorney-General. He was appointed by Governor 
Hogg to the bench in 1891 and has since served as 
a member of that court. The State Bar Associa- 
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on was planning to honor the venerable jurist with 
banquet at San Antonio. He was past seventy 
ars of age and had only recently celebrated the 
olden anniversary of his marriage. 


James C. Kerwin 
James C. Kerwin, for sixteen years an associate 
ustice of the Wisconsin Supreme Court, died at 
ladison, Wis., January 29, 1921, at the age of 
seventy-one. His death is the fourth among the 
udges of Wisconsin Supreme Court within a period 
f four years; Justice Timlin having died in 1917, 
ustice Barnes in 1919, and Chief Justice Winslow 
n 1920. 
Justice Flavius L. Brooke 
Justice Flavius L. Brooke, for twelve years a 
ember of the Supreme Court of Michigan, died 
ery suddenly on Friday, January 21, while going 
rom his home in Detroit, to his country home in 
St. Clair. na 
Ralph E. Campbell 
Ralph E. Campbell, former Federal judge for 
the eastern district of Oklahoma, shot and acci- 
lently killed himself while at his office in Tulsa, 
Okla., on Jan. 9. Mr. Campbell was appointed 
ederal judge of the eastern district in 1907 by 
President Roosevelt. He resigned this position in 
1918. 


Butler County, Pa., May 9, 1867, but his family 
moved west when he was a small boy. He was 
graduated in law at Kansas University in 1894 and 
located in Oklahoma immediately thereafter. 





OFFICERS AND COMMITTEES 
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Change of Date of Presidential Inauguration. 
WILLIAM L. PUTNAM, Boston, Massachusetts. 
WILLIAM L. MARBURY, Baltimore, Maryland. 
NATHAN WILLIAM MacCHESNEY, Chicago, Illinois. 
JOHN B. SANBORN, Madison, Wisconsin. 

WILLIAM C. KINKEAD, Cheyenne, Wyoming. 
Classification and Restatement of the Law. 
JAMES DeWITT ANDREWS, New York, New York. 

ADOLPH J. RODENBECK, Rochester, New York. 

ROSCOE POUND, Cambridge, Massachusetts. 
HARLAN F. STONE, New York, New York. 
EUGENE C. MASSIE, Richmond, Virginia. 
GEORGE P. COSTIGAN, JR., Chicago, Illinois. 
EDWARD Q. KEASBEY, Newark, New Jersey. 
ROBERT F. BLAIR, Tulsa, Oklahoma. 
GEORGE B. ROSE, Little Rock, Arkansas. 

Law of Aviation. 


CHARLES A. BOSTON, New York, New York. 

ORRIN N. CARTER, Chicago, Illinois. 

WILLIAM P. BYNUM, Greensboro, North Carolina. 

GEORGE G. BOGERT, Ithaca, New York. 

WILLIAM P. MacCRACKEN, Chicago, Illinois. 
Legal Aid. 

CHARLES E. HUGHES, New York, New York. 

ERNEST L. TUSTIN, Philadelphia, Pennsylvania 


LEGAL DIRECTORY 


Prior to being appointed to the Federal judge- 
ship, he served as counsel for the Choctaw, Okla- 
homa & Gulf Railroad Company. He was born in 


REGINALD HEBER SMITH, Boston, 
FORREST C. DONNELL, St. Louis, Missouri. 
WILLIAM R. VANCE, New Haven, Connecticut. 


Massachusetts. 














WALTER C. BALDERSTON 


ATTORNEY AND COUNSELLOR-AT-LAW 


EVANS BLDG., 1420 NEW YORK AVENUE 
WASHINGTON, D. C. 
Practice in United States Supreme Court, all 
Courts of the District of Columbia, and before 
the Government Departments. 


S. MAYNER WALLACE 
Federal Reserve Bank Building 
ST. LOUIS, MISSOURI 
Practice: 

GENERAL, STATE and FEDERAL 


FRANK L. ROSS 
Attorney and Counsellor at Law 


736 GAS AND ELEecTrRIc BUILDING 
DENVER, COLORADO 
MINING AND CORPORATION LAW A SPECIALTY 














DANIEL F. KELLEY 


ATTORNEY AND COUNSELLOR AT LAW 
ROYAL BANK OF CANADA BUILDING 


SAN JUAN, Porto Rico 





FORD M. YOKOM 
ATTORNEY AND COUNSELLOR 


PENOBSCOT BUILDING 
DETROIT, MICH. 


WURZER & WURZER 
Majestic Building 
DETROIT. MICH. 

Louis C. Wurzer Cable Address 
F. Wurzer “WURZER” 
Corporation, Commercial and Probate Practice 








CHARLES H. BARTLETT 


Corporations, Contracts 
and the Law Relating to 
Engineering and Construction 
2632 Whitehall Building 
17 Battery Place 
NEW YORK CITY 
Tel. Whitehall 1624 


JAMES W. S. PETERS 


ATTORNEY AND COUNSELOR AT LAw 


WOODWARD BUILDING 
WASHINGTON, D. C. 


William Shaw McCallum 


COUNSELLOR AT LAW 


53 State Street 
BOSTON, MASS. 








CORNELIUS OTTS 
LAW YER 
Sixth Floor Chapman Building 


SPARTANBURG, S.C. 
General Ciyil Practice, State and Federal 


Courts. Corporation and Commercial Law. 
References: Any Local Bank. 


ERNEST C. GRIDLEY 
Genera] Practice throughout Southern 
California 
Small Collections not desired 


204-213 KATZ BUILDING 
SAN BERNARDINO CALIFORNIA 


Charles N. Harmon 
Attorney-at-Law 
18-21 Oklahoma State Bank Building 
ENID, OKLAHOMA 














Samuel A. Boorstin 


Attorney at Law 
825-26-27-28 Mayo Building 
Oil @ Gas, 


@ Geil Lew Tulse, Oklahoma 











Dyer & Taylor 
Patent and Trade-Mark Law 


41 Park Row 
New York, N. Y. 
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Are You Alive to 
Your Clients’ Interests? 


The living do not interest an undertaker at all and the dead but once. Insolvent 
clients resemble the dead—they may pay one attorney’s fee upon their dissolu- 


tion but nothing further. 


solvent for your own benefit as well as for theirs. 


Don’t be a legal undertaker but keep your clients 


Give them sound business as 


well as legal advice. Business advice pays better fees than litigation. 


Do Your Clients Know — 


1. That they must carry Workmen’s Compensation Insurance and 
that they are directly or indirectly penalized for failing to do so? 


2. That They Should Carry— 


Public Liabilitys Insurance 
Automobile and Teams Insurance 
Boiler and Fly-Wheel Insurance 
Fidelity Insurance 


Do you as a lawyer and business advisor know 
what these insurances cover and how they 
protect your clients’ credit and maintain their 
solvency? 


Sprinkler Leakage and Water 

Damage Insurance 
Burglary and Theft Insurance 
Plate Glass Insurance 


We shall be glad to furnish confidentially, 
through our Home Office or local agent, any 
information desired in connection with such 
insurance. 


We also write contract bonds and all forms of bonds required in legal proceedings. 


Maryland Casualty Company 


Baltimore 











American National Economics Series 








Series No. 


Some Phases of the Transportation Problem 
By Francis B. James 
55 pages and index. 


Paper cover 25 cents; Cloth cover 50 cents. 


“Timely and full of meat.’’— Roscoe Pound, 


Dean of Harvard Law School 


Series No. 2 


Striking Passages from Inaugural Address‘of * 
President Harding 


with short introduction by Francis B. James 


11 pages and index. Paper Cover 10 cents. 





Remittances may be made in postage stamps to 


JOHN BYRNE & CO. 
715 14th Street N. W. 
Washington, D. C. 





SAFETEE 









ppb for Safety 


Cocoa Butter Razors 
Center Ralosee: Céesin te 


smooth, pearly soap, 
which foams instantly 
into billows of beard- 
softening, skin-sooth- 
ing lather. It can't 
clog up your safety 
razor. 




































SHAVING 
CREAM 


Safetee Stick—the 
“stick with the cocoa 
butter center” is a 
unique combination of 
beard-softening soap 
and healing, soothing 
cocoa butter. The core 
of cocoa butter runs 
through Safetee Stick 
from end to end— 





























when you apply the 
soap, you get a bene- 
ficial face massage as 
well. 





















30c 
Sold everywhere 
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| of the Association, who wi 


| MEMBERSHIP 


The Executive Committee in January approved the organ- 
| ization and Plan of the Membership Th 
| Committee will be composed of one member from each of the 
| eleven membership districts into which the states and territo- 
| ries have been divided, together with the former Presidents 
i serve as an Advisory Committee. 
The organization provides for District Directors, State 
Directors and County Advisers, thus covering the field fully. 
County Advisers are entrusted with the important task of 
preparing a list of members of the bar in their counties who 
would be desirable recruits and, after the names receive the 
proper approval, of securing their applications. The project 
is important and will no doubt enlist the enthusiastic co- 
operation of the members of the Association. 


ommittee. at 
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OFFICERS AND COMMITTEES, 1920-1921 


President 


WiLuiaAM A. BLouNT Pensacola, Fla. 


W. Tuomas Kemp Baltimore, Md. 


901 Maryland Trust Building 
Treasurer 
WADHAMS.......000004 Albany, 
78 Chapel Street. 


Assistant Secretary 
Gaytorp Lee CLARK Baltimore, 
901 Maryland Trust Building. 


Executive Committee 
Me EINE fo dpe awed owen oe va New Orleans, La. 
Hampton L. Carson Philadelphia, Pa. 
Hucu H. Brown..... Tonopah, Nev. 
Lg A TS ererererrrire. Chicago, IIl. 
BE, MNEs oc ccccsesccecccven Detroit, Mich. 
EpmunND F,. TRABUE Louisville, Ky. 
Tuomas H. REYNOLDS........... Kansas City, Mo. 
NE BE. WOUNG. 2c cccccccccccas Montpelier, Vt. 
Paut HowLanp Cleveland, Ohio 
Tuomas C. McCLELLAN......... Montgomery, Ala. 


STANDING COMMITTEES 


Commerce, Trade and Commercial Law. 
FRANCIS B. JAMES, Washington, District of Columbia. 
WM. H. H. PIATT, Kansas City, Missouri. 

JOSEPH F. O'CONNELL, Boston, Massachusetts. 
A. V. CANNON, Cleveland, Ohio. 
CHARLES R. BROCK, Denver, Colorado. 


International Law. 


CHARLES NOBLE GREGORY, Washington, 
of Columbia. 

JAMES B. SCOTT, Washington, District of Columbia. 

THEODORE S. WOOLSEY, New Haven, penpestiot 

WILLIAM D. GUTHRIE, New York, New York. 

CHARLES P. FENNER, New Orleans, Louisiana. 


Insurance Law. 


ARTHUR I. VORYS, Columbus, Ohio. 

CHARLES W. FARNHA\M, St. Paul, Minnesota. 
EMORY R. BUCKNER, New York, New York. 
W. CALVIN CHESNUT, Baltimore, Maryland. 
EDWARD E. BLODGETT, Boston, Massachusetts. 


Jurisprudence and Law Reform. 


EVERETT P. WHEELER, New York, New York 
HENRY W. TAFT, New York, New York. 
THOMAS J. O’DONNELL, Denver, Colorado. 
HENRY B. F. MACFARLAND, Washington, D. C. 
J. F. LOUGHBOROUGH, Little Rock, Arkansas. 
CLEMENT MANLY, Winston-Salem, North Carolina 
DONALD FRASER, Fowler, Indiana. 

SAMUEL T. DOUGLAS, Detroit, Michigan. 
ROBERT P. SHICK, Philadelphia, Pennsylvania. 
RANDOLPH BARTON, JR., Baltimore, Maryland 
JOHN R. HARDIN, Newark, N. J. 

J. H. MERRILL, Thomasville, Georgia. 

E. W. HINES, Louisville, Kentucky. 

TORE TEIGEN, Sioux Falls, South Dakota. 
WILLIAM HUNTER, Tampa, Florida. 


Professional Ethics and Grievances. 


EDWARD A, HARRIMAN, Washington, D. C. 
JAMES M. BECK, New York, New York. 
JAMES D. SHEARER, Minneapolis, Minnesota 
HENRY J. CARTER, New Orleans, Louisiana. 
C. L. AVERY, New London, Connecticut. 


Admiralty and Maritime Law. 


ROBERT M. HUGHES, Norfolk, Virginia. 
FITZ-HENRY SMITH, JR., Boston, Massachusetts 
D. ROGER ENGLAR, New York, New York. 
SAMUEL B. ADAMS, Savannah, Georgia. 
SCOTT M. LOFTIN, Jacksonville, Florida. 


FREDERICK E., N. Y. 


Md. 


District 


Publicity. 


MARTIN CONBOY, New York, New York 
HERPERT HARLEY, Chicago, Illinois. 
CHARLES S. CUSHING, San Francisco, California 
HENRY P. DART, JR., New Orleans, Louisiana. 
THOMAS J. BRAY, Oskaloosa, Iowa. 


Publications. 


WILLIAM LEE RAWLS, Baltimore, Maryland. 
FRANCIS RAWLE, Philadelphia, Pennsylvania. 
ROBERT PENINGTON, Wilmington, Delaware. 
WILLIAM BROSMITH, Hartford, Connecticut. 
A. H. ROBBINS, St. Louis, Missouri. 


Noteworthy Changes in Statute Law. 


THOMAS I. PARKINSON, New York, New York. 
GEORGE CLAPPERTON, Grand Rapids, Michigan. 
WILLIAM M. HARGEST, Harrisburg, Pennsylvania 
JOHN J. SULLIVAN, Seattle, Washington. 
CHARLES M. HEPBURN, Bloomington, 


Membership (Incomplete). 


SIMEON E. BALDWIN, New Haven, Connecticut. 
MOORFIELD STOREY, Boston, Massachusetts. 
FRANCIS RAWLE, Philadelphia, Pennsylvania. 
HENRY ST. GEORGE TUCKER, Lexington, Virginia 
ALTON B. PARKER, New York, New York. 

JACOB M. DICKINSON, Chicago, Illinois. 
FREDERICK W. LEHMANN, St. Louis, Missouri. 
EDGAR H. FARRAR, New Orleans, Louisiana. 
FRANK B. KELLOGG, St. Paul, Minnesota. 
WILLIAM H. TAFT, New Haven, Connecticut. 
PETER W. MEL DRIM, Savannah, Georgia. 

ELIHU ROOT, New York, New Y ork. 

GEORGE SUTHERLAND, Salt Lake City, Utah. 
WALTER GEORGE SMITH, Philadelphia, Pennsylvania 
GEORGE T. PAGE, Chicago, Illinois. 

HAMPTON L. CARSON, Philadelphia, Pennsylvania. 
GEORGE B. YOUNG, Montpelier, Vermont. 
FREDERICK E, WADHAMS, Albany, New York. 

J. KELLY DIXON, Talladega, Alabama. 

FRANK M. CLEVENGE R, Wilmington, Ohio. 
CORDENIO A. SEVERANCE, St. Paul, Minnesota. 
EUGENE McQUILLIN, St. Louis, Missouri. 
HERBERT R. MacMILLAN, Salt Lake City, 


Memorials. 


W. THOMAS KEMP, Baltimore, Maryland. 

JAMES W. VANDERVORT, Parkersburg, West Virginia 
LAWRENCE COOPER, Huntsville, Alabama. 
ROBERT TUCKER, Portland, Oregon. 

CHARLES S. WHITING, Pierre, South Dakota 


Indiana. 


Utah. 


SPECIAL COMMITTEES 1920-1921. 


Uniform Judicial Procedure (Incomplete). 
THOMAS W. SHELTON, Norfolk, Virginia. 
CHARLES HENRY BUTLER, Washington, D. C. 
JOHN P. BRISCOE, Prince Frederick, Maryland 
ROBERT LAMAR, Houston, Missouri. 


Finance. 


FREDERICK E. WADHAMS, Albany, New York 
JAMES R. CATON, Alexandria, Virginia. 
P. A. WILLCOX, Florence, South Carolina. 


Drafting of Legislation. 


AM DRAPER LEWIS, Philadelphia, Pa 
NST FREUND, Chicago, Illinois. 
JEL WILLISTON, Cambridge, 
AMES S. SEXTON, Hazlehurst, Mississippi. 
-HARLES THADDEUS TERRY, New York, N. Y. 


Massachusetts 


Representatives of American Bar Association to Confer- 
ence of Delegates. 


HOLLIS R. BAILEY, Boston, Massachusetts. 
JOHN H. VOORHEES, Sioux Falls, South Dakota 
EDWIN T. MERRICK, New Orleans, Louisiana. 
LAWRENCE MAXWELL, Cincinnati, Ohio. 
WILLIAM H. BURGES, El Paso, Texas. 
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